
ALERT HEALTH  LAW
News Concerning 
Recent Health Law Issues

T he American Recovery and Reinvestment Act of 2009
increased the tax credits available under the New
Market Tax Credit program (the “Program”) by $3

billion. The Program provides tax credits to investors or
lenders who provide funding to businesses that are primarily
located in, derive their income from, and perform services
within a low-income community.1 The tax credits allow an
investor or lender to get a 39% tax credit over the first 7 years
of the investment, substantially lowering the cost of funding.
Because almost any business located within a low-income
community is eligible for the Program,2 many health care
businesses should qualify. 

The Program restricts the amount of financial property that an
eligible business may hold (up to 5% of assets, not including
short term working capital) and the collectibles it may own
(up to 5% of assets). The Program, however, also allows for a
portion of a business to be treated as eligible for financing, if
the business conducts both eligible and prohibited activities.

New Market Tax Credits are allocated by the U.S. Department
of Treasury (“Treasury”) to Community Development Entities
(“CDE”), which are organizations set up specifically to make
investments in eligible business and certified as such by
Treasury.3 To receive the tax credits, investors or lenders make
a loan to or investment in the CDE (or through a single purpose
subsidiary formed for the transaction), which in turn makes
the loan to the eligible business. In some cases, financings
have been structured so as to allow a nonprofit to take
advantage of both the tax credits and tax-exempt financing
on the same loan.

New Market Tax Credits are another vehicle for organizations
located in low-income communities to obtain reasonably-
priced financing. While originally envisioned to help jumpstart
small businesses, there is no general restriction on larger
corporations or nonprofits taking advantage of the New
Market Tax Credits, as long as they can comply with the
program restrictions outlined above. A financing with New
Market Tax Credits can also be, in some ways, less restrictive
than a traditional tax-exempt financing; for example, there is
no restriction on “private use” with respect to New Market
Tax Credits.

To learns more about the Program in general or to explore
potential opportunities under the Program for your organization
in particular, please contact Jonathan Lichtenstein (215.665.2769,
jlichtenstein@cozen.com) or Rafael Perez (973.353.8400,
rperez@cozen.com) of Cozen O’Connor’s Public and Project
Finance practice group.

1. A low-income community is a census tract in which (1) the poverty rate is
at least 20 percent or (2) outside a metropolitan area, the median family
income does not exceed 80 percent of median statewide family income
or (3) within a metropolitan area, the median family income does not
exceed 80 percent of the greater statewide or the metropolitan area
median family income.

2. There are restrictions on businesses that rent real property to others and
prohibitions on business that predominantly develop or hold intangibles
for sale or license, whose principal activity is farming or that operate any
private or commercial golf course, country club, massage parlor, hot tub
facility, suntan facility, racetrack or other facility used for gambling or any
store principally selling alcoholic beverages for off-premises
consumption.

3. A list of certified CDEs can be found at
http://www.cdfifund.gov/docs/certification/cde/CDEsbyState.pdf.
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