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For discussion purposes/subject to applicable law and specific provisions  

Timing Issues  

When was claim first made? 

Was claim timely reported? 

Did acts/omissions precede retro date? 

Was there a prior related proceeding? 

Was there prior knowledge? 

2 



For discussion purposes/subject to applicable law and specific provisions  

When is the Claim “First Made”? 

Policy’s Definition of “Claim” 

What is a “Demand”? 

Civil and administrative proceedings 

Involving a covered “Wrongful Act” 
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For discussion purposes/subject to applicable law and specific provisions   

Definition of “Claim:” Judicial Definitions 

 
A written demand for money or services … 

 

…Received by the Insured 

 Or not? 
 

 See Thoracic Cardiovascular Assoc. v. St. Paul Fire & Marine Ins. Co., 891 P.2d 916 (Ariz. App. 1995) (coverage is barred even if “an 
 insured has no knowledge of the claim and, therefore, cannot report the claim to the insurer.”); Slater v. Lawyers Mutual Ins. Co., 278 
 Cal. Rptr. 479 (1991).  

 

 

…On account of a wrongful act by the Insured                
Ins. Corp. of American v. Dillion, Hartaman & Cohen, 725 F. Supp. 1461 (N.D. Ind. 1988); Westport Ins. Corp. v. Law Offices of Marvin Lundy, 2004 WL 
555415 (E.D. Pa. 2004); American Continental Ins. Co. v. Marion Memorial Hospital, 773 F. Supp. 1148 (S.D. Ill. 1991).  
 

 Or not?  
 

 See Lindsay v. Attorneys Liability Protection Society, Inc., 2013 WL 1776465 (W. Va. 2013)  (broad “claim” definition required notice of 
 any error or omission likely to be the basis of a claim).  

 

 

4 



For discussion purposes/subject to applicable law and specific provisions   

Draft and unserved pleadings 

 
Courtesy complaints 

              Charles Dunn Co., Inc. v. Tudor Ins. Co., 308 Fed. Appx. 149 (9th Cir. 2009) 
        

 

 

 

Filed, but unserved, pleadings 
Thoracic Cardiovascular Assoc., Ltd. V. St. Paul Fire & Marine Ins. Co. , 891 P.2d 916 (Ariz. App. 1995 
 

 

 

 

 

Failure of service of process of 
complaint 
Esmailzadeh v. Johnson, 869 F.2d 422 (8th Cir. 1989)  
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For discussion purposes/subject to applicable law and specific provisions  

“Claim” Defined in the Policy: Definitional Elements 

 A written demand for monetary damages 
 

Some definitions include knowledge of  
prospective claim. 

 

 A civil proceeding commenced by service of a 
complaint or similar pleading 

 

 An arbitration proceeding 

 

 A regulatory proceeding 
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For discussion purposes/subject to applicable law and specific provisions   

Demand Letters 

 
Letters complaining about quality of 
performance 

 

Threats to seek recompense 

 

Demands to “make good” underperformance? 

 

   “A mere request for an explanation, expression of 
dissatisfaction, or lodging of a grievance that falls short 
of such an insistence [on redress] is not a demand.”                                                                                                                                                  

    Abifadel v. Cigna Ins. Co., 8 Cal. App. 4th 145, 160 (1992).  
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For discussion purposes/subject to applicable law and specific provisions  

 

 

 

 

Errol Oromition, Esq. 

Legal Department  
 

 

 

 

 

Dear Mr. Oromition: 

 

I write in regard to my client’s substantial financial loss arising from your 
firm’s advice.  Specifically, in September 2013, acting as his financial 
advisor, your firm recommended that he invest 75% of his 401(K) holdings 
in a musical version of the film, “The King’s Speech,” starring the singer, 
Smiley Virus, as the Queen of England.  Suffice it to say that after the 
production’s Broadway run ended (mid-way through the first act on 
opening night), my client sustained enormous  pecuniary loss.  
 
Please phone me to discuss this matter.  My client deserves to be made 
whole.  
 
Very truly yours, 

    

Betty Reportit, Esq. 
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For discussion purposes/subject to applicable law and specific provisions  

 

 

 

 

Errol Oromition, Esq. 

Legal Department  
 

 

 

 

 

Dear Mr. Oromition: 

 

I write in regard to my client’s substantial financial loss arising from your 
firm’s advice.  Specifically, in September 2013, acting as his financial 
advisor, your firm recommended that he invest 75% of his 401(K) holdings 
in a musical version of the film, “The King’s Speech,” starring the singer, 
Smiley Virus, as the Queen of England.  Suffice it to say that after the 
production’s Broadway run ended (mid-way through the first act on 
opening night), my client sustained enormous pecuniary loss.  
 
Please phone me to discuss this matter.  My client deserves to be made 
whole.  
 
Very truly yours, 

    

Betty Reportit, Esq. 
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For discussion purposes/subject to applicable law and specific provisions  

Errol Oromition  

Iconic Agency, Ltd.  

Dear Mr. Oromition  

 

I can’t believe I have to write this letter.  As my agent, your job is to make 
sure I don’t get embarrassed.  

 

But when I said I wanted to sample “Queen” on stage, you booked me in 
some gig where everyone on stage (except me) talked and dressed funny.  
 
You’ve got to make this up by getting me twelve angry men for my new 
dance number.  

 

Famously, 

 

Smiley Virus   
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For discussion purposes/subject to applicable law and specific provisions  

Administrative Proceedings 

EEOC proceedings 
LA Weight Loss Centers, Inc. v. Lexington Ins. Co., 2006 WL 689109 (Pa. Com. PI. 2006), aff’d., 998 A.2d 999 (Pa. Super. 2010). 

 

 

 

 

EPA Actions 
A.V. McDonald Industries, Inc. v. Ins. Co. of N.A., 475 N.W. 2d 607 (Iowa 1991) 

 

Criminal investigations  

 

Other Agency Actions 
                International Ins. Co., v. RSR Corp., 426 F.3d 281 (5th Cir. 2005) 
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For discussion purposes/subject to applicable law and specific provisions  

Timeliness of Reporting: Two different 

kinds of notification requirements 
 

 Reporting requirements as part of Insuring 
Clause 

 Notice requirements as part of “Conditions” 

 Insurer must demonstrate prejudice in 
most states that have decided that 
question. 

 Strict compliance required (without any 
showing of prejudice) in some decisions. 
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For discussion purposes/subject to applicable law and specific provisions  

Timeliness of Reporting: Policies 

Requiring Strict Compliance  
 Claim will not be covered if not timely reported,  even if  

insurer is not prejudiced. 

 Exception: courts in some jurisdictions with general 
statutes  requiring a showing of prejudice for all policies 

 Wisconsin.  Anderson v. Thomas Aul, et al 2014 WL 625676 (Wis. App. 
2014) (unpublished) 

 Maryland.  Navigators Spec. Ins. Co. v. Medical Benefits Administrators 
of Md., Inc. 2014 WL 768822 (D. Md. 2014) 

 Colorado(?)  Craft v. Philadelphia, Indem. Ins. Co., 2014 WL 522493 
(10th Cir. 2014) 

! Kentucky.  “No prejudice” to insurer when claim made during 
expiring policy was reported during period of renewal policy.  AIG 
Domestic Claims, Inc. v. Tussey, 2010 WL 3603844 (Ky. App. 2010)  
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For discussion purposes/subject to applicable law and specific provisions  

Can Notice given within the Policy 

Period be “Untimely”? 

 Prejudice usually will be required when reporting 
requirement is not a component of the Insuring 
clause  

 

 However, some decisions have held prejudice is 
not required under a claims made policy even 
when notice is a condition 

 

 Coverage may be barred even for a claim that is 
reported within the policy period. 

                       

                                                                                           Ace American Ins. Co. v. Underwriters at Lloyd’s, 939 A. 2d 935 (Pa. Super. 2007) 
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For discussion purposes/subject to applicable law and specific provisions  

 

 
Notice to primary insurer is not notice to excess insurer: 

Lexington Ins. Co. v. Western Pennsylvania Hospital, 318 F. Supp. 

2d 270 (W.D. Pa. 2004). 

 

 
Notice Clause: 
Followed form to primary policy, which required Insured to, 
within the policy period, report “to the Company.” 

Insured’s Argument:  
Because the primary policy required Insured to report claims 
“to the Company,” and defined “Company” as the primary 
insurer, the Insured satisfied its notice obligation under excess 
policy by notifying primary insurer. 

Ruling:  
“If the Court were to accept this argument [the excess insurer] 
would be obligated to cover any [excess claim] without ever 
having received any notice from [the Insured].” 
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For discussion purposes/subject to applicable law and specific provisions  

The Retroactive Date  

“Insurer will pay Damages by reason of 
any Claim first made against the Insured 
during the Policy Period … for any 
Wrongful Acts taking place after the 
Retroactive Date and prior to the end of 
the Policy Period.” 
 

Declarations 

    Item 7. Retroactive Date: June 15, 2010 
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For discussion purposes/subject to applicable law and specific provisions  

The Retroactive Date 

Date may vary according to: 
 

Types of Insuring Agreements 
scheduled  

 

Identity of particular Insureds 
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For discussion purposes/subject to applicable law and specific provisions  

     The Retroactive Date: “Continuous Omissions” 

April 9, 1985:   Insured  observed   
    sexual contact with resident 
 
July 1, 1986:   Retroactive Date listed   
    in the declarations 

 

August 1986:   Sexual contact continued 
 

July 1, 1996:    Inception date of Policy 
 

February 7, 1997:   Claim reported to   
    Insurer 
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For discussion purposes/subject to applicable law and specific provisions  

The Retroactive Date: “Continuous Omissions” 

 
Ruling: retro date bars coverage:  

 

“If an omission is considered to be 
continuing … there would be no limit to 
the timeframe in which it is ‘committed.’”  
 

 

 

 

                                                            Cumberland County Guidance Center v. Scottsdale Ins. Co., 2011 WL 6260728 (N.J. Super. 2011) 
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For discussion purposes/subject to applicable law and specific provisions   

Extended Reporting Periods 

  

 May be automatic or may require payment of A/P. 

 

 

 ERP language in the expiring, non-renewed policy generally 
allows the insured 30-60 days to report a “Claim.”  

 

 

 The “Wrongful Act” must precede the date of termination/non-
renewal in many policy forms.   
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For discussion purposes/subject to applicable law and specific provisions  

The Prior/Pending Exclusion 

 

“This insurance shall not apply to [any 
Claim] for, based upon, or arising out of 
any fact, circumstance, situation, 
transaction, or event underlying or 
alleged in any prior or pending civil, 
criminal, administrative or regulatory 
proceeding as of [the ‘continuity date’].” 
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For discussion purposes/subject to applicable law and specific provisions  

The “Continuity Date” 

May be a specified date in declarations  
 

May be defined as the “first policy issued to 
the Insured” 
 

May be defined as the “first policy of which 
this policy is a continuous renewal or 
replacement.” 
 

Does not usually include other insurers’ 
policies. 

 
22 



For discussion purposes/subject to applicable law and specific provisions   
The Prior/Pending Exclusion: Elements 

 
Proceeding must commence prior to the 
continuity date 
 

Proceeding need not be known to the Insured 

    AmerisourceBergen  Corp., et al. v. ACE American Ins. Co., No. 110302679 (Pa. Com. Pl. 2013).  

 

Prior or pending proceeding must have fact(s) 
or circumstances in common with the Claim 

Universal Teleservices Arizona, LLC v. Zurich American Ins. Co., 2004 WL 550761 (Pa. Com. PI. 2004), aff’d, 879 A.2d 230 (Pa. Super. 2005)  
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For discussion purposes/subject to applicable law and specific provisions  

Prior/Pending Investigations 

 

Regulatory investigations 

 

 

Administrative investigations 

 

 

Criminal investigations 
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For discussion purposes/subject to applicable law and specific provisions  
 

When is a Prior/Pending Matter  

Related to the Claim? 

  

Significant fact(s) in common 

 

Commonality of person or entities 

 

Commonality of relevant time period 

 

Common legal theory may support application of 
exclusion, but is not required. 

 
See Universal Teleservices, 2004 WL 550761 (“[T]he pending and prior litigation exclusion looks to the underlying facts rather than the legal theories pled.”); Comerica 
Bank v. Lexington Inc. Co., 3 F.3d 939 (6th Cir. 1993) (prior/pending exclusion applied to subsequent suit when bank trustee was first sued by one contracting party and 
later sued for mismanagement of the trust by the beneficiaries for having entered into the contracts) 
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For discussion purposes/subject to applicable law and specific provisions  

The Prior Knowledge Exclusion   

“Insurer shall not be liable for any 
Damages … arising out of a Wrongful Act 
committed prior to the beginning of the 
Policy Period if, on or before [the 
Continuity Date], any [Responsible 
Person] of the Insured knew or reasonably 
could have foreseen that the Wrongful Act 
did or could lead to a Claim.”  
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For discussion purposes/subject to applicable law and specific provisions  

The Prior Knowledge Exclusion  

 Subjective test: Was the Insured  
actually aware of the Wrongful 
Act? 

 

 Objective test: Did the error or 
omission “provide an objective 
basis to believe a claim could arise.” 
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For discussion purposes/subject to applicable law and specific provisions   

The Prior Knowledge Exclusion: 

Whose “Knowledge” matters? 

  
 

Risk management executives 

 

“Non-Executive” VPs 

 

Attorneys 

 

Others? 
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For discussion purposes/subject to applicable law and specific provisions  

Hypothetical Claim Timeline 

29 
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For discussion purposes/subject to applicable law and specific provisions  

Partial Decision Tree  
 

 

Does Matter 

Satisfy the 

“Claim” 

definition? 

No coverage 

unless and 

until it does. 

Was the Claim 

first made 

during the 

Policy Period? 

Was a Notice 

of Circ. given 

during a prior 

policy? 

Was matter 

reported 

during the 

Policy Pd.? 

Was the matter 

reported 

during an 

ERP? 

Does matter 

arise from an 

E&O prior to 

retro date, or 

from a prior 

proceeding or 

known act?  

No coverage 

Eligible for 

coverage if 

w/a occurred 

prior to term. 

Retro Date, or  

P&P and PK 

exclusions 

may bar  

coverage  

Eligible for 

coverage  

No 

Yes 

Yes 

No 

Yes 

No 

Yes 

Yes 

No 

No coverage 

Eligible for 

coverage 

under prior 

policy  

Yes 

No 

No 
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For discussion purposes/subject to applicable law and specific provisions   

Tools for the Claims Examiner 

 
   Reservation of Rights letter with          
detailed information request 

   SEC Filings 

   LexisNexis Courtlink 

   Electronic dockets 

  Internet research 
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For discussion purposes/subject to applicable law and specific provisions   

SEC Filings  

 
10-Ks (Annual Statement) 

 

 

10-Qs (Quarterly Report) 

 

 

8-Ks (Report of Material Event) 

 

 

32 



For discussion purposes/subject to applicable law and specific provisions  

 In addition to commitments and obligations in the ordinary course of 
business, we are subject to various claims, other pending and potential 
legal actions for damages, investigations relating to governmental laws 
and regulations and other matters arising out of the normal conduct of 
our business.   
 

 When a loss is considered probable and reasonably estimable, we 
record a liability in the amount of our best estimate for the ultimate loss. 
…  When a loss is probable but a reasonable estimate cannot be made, 
disclosure of the proceeding is provided.  
 

 Disclosure also is provided when it is reasonably possible that a loss 
will be incurred or when it is reasonably possible that the amount of a 
loss will exceed the recorded provision.  We review all contingencies at 
least quarterly to determine whether the likelihood of loss has 
changed and to assess whether a reasonable estimate of the loss or 
range of loss can be made.   
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10-K (Annual Report) 

22.  Other Commitments and Contingent Liabilities 
 



For discussion purposes/subject to applicable law and specific provisions   

McKESSON CORPORATION  

FINANCIAL NOTES (Continued) 

 I.  Average Wholesale Price Litigation and Claims 

 
The plaintiff in each of these cases alleges that in late 2001 the Company 
and First DataBank, Inc. (“FDB”), a publisher of pharmaceutical pricing 
information, conspired to improperly raise the published AWP for certain 
prescription drugs, and that this alleged conduct resulted in higher drug 
reimbursement payments.    

 
The New Jersey Qui Tam AWP Action 

 

In June 2007, the Company was informed that a relator had previously 
filed a qui tam action in the United States District Court for the District of 
New Jersey, purportedly on behalf of the United States…   In January 2009, 
the Company was provided with a courtesy copy of the relator’s third 
amended complaint…   
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For discussion purposes/subject to applicable law and specific provisions  

Electronic Dockets 

 

JUSTIA 

 

 

PACER 

 

 

Westlaw and Lexis 
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For discussion purposes/subject to applicable law and specific provisions   

Internet Research 

 

Yahoo! Finance Message Boards 

Advanced Google searches 

Government websites 

Freedom of Information Act (“FOIA”) 
Requests 
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For discussion purposes/subject to applicable law and specific provisions  

Statement of the Department of Justice Antitrust Division on Its 

 Decision to Close Its Investigation of the Internet Search 

 and Paid Search Advertising Agreement Between Microsoft 

 Corporation and Yahoo! Inc. 

 

WASHINGTON — The Department of Justice’s 
Antitrust Division issued the following statement 
today…: 
 

“The Antitrust Division obtained extensive information 
from Microsoft, Yahoo! and a wide range of market 
participants.  Experience and expertise developed 
during our 2008 investigation of the proposed 
Goggle/Yahoo! search advertising agreement also 
informed our analysis.  After a thorough review…  
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For discussion purposes/subject to applicable law and specific provisions  
 

Reservation of Rights Letter  

With Information Request 

 
Has there been a valid tender by 

Insured of defense or indemnity? 
7C APPLEMAN, INSURANCE LAW AND PRACTICE (Berdal ed.) § 4682 (Insured must request that the insurer undertake the defense in accordance    
with the conditions of the policy). 

 

 Specific and general reservation 
language 
 

Detailed information request 
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For discussion purposes/subject to applicable law and specific provisions   

Detailed Information Request to Insured 

 
Dates pertaining to underlying event 

 

Timeline of communications from claimant 

 

Insured’s claim file/copies of pleadings 

 

Identities of Insured’s representatives with 
knowledge of claim 

 

Schedule a meeting (if needed) 
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For discussion purposes/subject to applicable law and specific provisions  

For Questions, Please Contact 

 

Richard C. Mason 
Co-Chair, Professional Liability Insurance Group 

rmason@cozen.com 

212/453-3730 

215/665-2717 

 

 

 
/18658537 
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