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FROM THE PRESIDENT OF GFOA-PA

| would like to wish all GFOA-PA members a very hap-
py holiday season.

Vice President Terri Windstein and the conference
committee have a very exciting state conference
planned for the membership this year. Please place
April 27 - 30 on your calendar. The conference will be
held at the Penn Stater again this year.

It is exciting that the GFOA national conference will be
held in Philadelphia in May 2015. It will be great fun to
co- host this event with GFOA national. Dean Dortone and | will be keeping
the statewide membership updated as to the progress of this event.

GFOA-PA has much to celebrate in the coming weeks. Please stay tuned
as we continue to update you on these very exciting events.

Respectfully,
Marita J. Kelley, GFOA-PA President

2014 Board of Directors
New Members
Regional Updates
Investment Market Update
Unemployment’s Conversion
National Rep’s Report
SEC’s Financial Penalty.
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GFOA SCHOLARSHIPS AVAILABLE

The Government Finance Officers Association (GFOA) will administer four
scholarship programs that will be awarded in the spring of 2014. All of these
programs are intended to benefit students planning to pursue careers in
state and local government finance. The submission deadline for applica-
tions for the 2014 awards is February 21, 2014. The following scholarships
are available:

+ The Daniel B. Goldberg Scholarship for graduate students in public
finance

* The Frank L. Greathouse Governmental Accounting Scholarshi
for undergraduate or graduate students enrolled full time in an ac-
counting program

+ The Minorities in Government Finance Scholarshi
sion undergraduate or graduate students

+ The Government Finance Professional Development Scholarshi
for employees of a state or local government enrolled in part-time grad-
uate study preparing for a career in state and local government finance.

GFOA-PA MENTORSHIP PROGRAM

A mentor is an active GFOA-PA member who is interested in assisting
other members in the field of government finance. The mentor acts as a
fellow professional to talk to, helping other members think through a situ-
ation or decide how to handle a problem area. The mentor can give the
mentee the benefit of his’lher own experience, either with the same set of
circumstances or with knowledge about others in similar situations.

for upper-divi-

Members who are interested in volunteering to serve as mentors can learn
more and enroll on the members-only section of GFOA-PA's website.
Members who wish to view the list of available mentors and contact one
can view the list here.


http://www.gfoa.org/downloads/GFOA2014Goldbergapp.pdf
http://www.gfoa.org/downloads/GFOA2014Greathouseapp.pdf
http://www.gfoa.org/downloads/GFOA2014Minoritiesapp.pdf
http://www.gfoa.org/downloads/GFOA2014ProfessionalDevelopmentapp.pdf
http://www.gfoapa.org/members/become_a_mentor.htm
http://www.gfoapa.org/members/mentor_list.htm
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GFOA-PA BOARD OF DIRECTORS

GFOA-PA's Board of Directors welcomes its newest member, Dawn
Lane. Dawn is the Finance Director for Ross Township in Allegh-
eny County. Originally from Robinson Township, Allegheny County
and a graduate of Montour High School, she now resides in Scott
Township, Allegheny County. She received her Bachelors of Arts in
Business Administration from Thiel College. In 1990, she entered the
municipal government arena and has since enjoyed 23 years in the
profession. Over this time, she has had the opportunity to work as
both a Finance Director and a Municipal Manager. Dawn is a mem-
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GFOA-PA’s Mission

”...to promote high standards and pro-
fessional development in public financial
management for all
government entities in Pennsylvania.”

The Ledger
The Ledger is published by GFOA-PA
to communicate with and inform its
membership about news and events
affecting government finance.

WELCOME NEW

MEMBERS

(September 27 - December 31)

James Dillon
Borough of Bristol

Robert E. Ihlein
Borough of Lemoyne

GFOA-PA Officers

Marita J. Kelley, President
Local Government Policy Specialist
DCED, Ctr. for Local Government Srvcs.

Dean Dortone, President-Elect
Chief Financial Officer
Lower Merion Township

Terri Windstein, Vice President
Assistant Finance Director
Municipality of Mt. Lebanon

Richard Grove, Treasurer
Finance Director
Lower Allen Township

Bruce T. Koller, Secretary
Government Banking Relationship Mgr.
M&T Bank

The Ledger is a publication of the Government Fi-
nance Officers Association of Pennsylvania (GFOA-
PA). Original articles on subjects of interest to the
membership are welcome and should be directed to
The Ledger contact. Articles submitted for publica-
tion are subjected to review by the Editorial Board.
The reviews and opinions expressed in the articles
published in The Ledger are solely those of the au-
thor and do not necessarily reflect the opinion of the
Board or membership of the GFOA-PA. The publica-
tion of articles or ads in The Ledger does not reflect
direct or implied endorsement by GFOA-PA of the
author’s view or opinions or any product or service
represented.

ber of PELRAS and GFOA-PA.

2014 BOARD OF DIRECTORS

Dean Dortone
ddortone@lowermerion.org
Lower Merion Township

Kevin M. Flannery
kflannery@sewickleyborough.org
Sewickley Borough

Laureen Gallagher
Iggallagher@co.bucks.pa.us
Bucks County

Richard Grove
rgrove@latwp.org
Lower Allen Township

Nick Hiriak
nhiriak@umtownship.org
Upper Merion Township

Marita Kelley

dkmk565@aol.com

Governor’s Center for Local Gov't
Services

Bruce T. Koller
koller@allentownparking.com
M&T Bank

Judith Kording
jkording@shaler.org
Shaler Township

Dawn Lane
dlane@ross.pa.us
Ross Township

Terri Noll
tnoll@hampdentownship.us
Hampden Township

Tracey Rash
trash@md-cpas.com
Maher Duessel CPAs

Terri Windstein
twindstein@mtlebanon.org
Mount Lebanon Municipality

Frances Kiscaden
Lancaster Area Sewer Authority

Janice E. Kowalski
Township of Pine
Wexford, PA

Tricia Levander
Borough of McKees Rocks

John Lindeman
AXA Equitable Life Insurance Co.
Jersey City, NJ

Andrea Mannino
Econsult Solutions, Inc.
Philadelphia, PA

Stephen P. Mullin
Econsult Solutions, Inc.
Philadelphia, PA

Corry H. Sheffler
Southwest Greensburg Borough

Joseph P. Soloski
Centre Area Transportation Authority
State College, PA
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West Region
Terri Windstein, Regional Chair

The West Region has reappointed Judy
Kording to the GFOA-PA state board.

There will be an education meeting on Janu-
ary 7 to develop the 2014 training schedule.
If anyone is interested in working on the edu-
cation committee, please contact one of our
board members. We would love your input
and ideas for upcoming sessions.

Lastly to all, may you have a merry Christ-
mas and a happy, healthy New Year!

CONTACT GFOA-PA

Business Office
174 Crestview Drive
Bellefonte, PA 16823-8516
Toll Free: 877-700-GFOA (3462)
email: info@gfoaPA.org

www.gfoaPA.org

_The Ledger

_/Bruce Koller
Government Banking
Relationship Manager, M&T Bank
Phone: 610-317-5815
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East Region
Nicholas Hiriak, Regional Chair

The East Region has conducted three training
sessions since the beginning of our training cycle
in September. September’s topic was “Health-
care Reform: What's Next for Employer Benefit
Plans.” October’s topic was “Internal Controls/
Risk Assessment” and November’s session dis-
cussed 1099s and W-2s.

The 2014 seminar schedule resumes on Febru-
ary 13, from 11:45 am to 2:15 pm at the Plymouth
Township Community Center on Debt/Financing
Strategies.

2014 Sessions
March 13 from 9:00 am to 11:30 am at Uwchlan
Township on Arbitration

April 10 from 9:00 am to 11:30 am at Towamencin
Township with an Economic Update.

The following is the slate of candidates for Of-
ficers and Board Members of the East Region for
2014:

Nicholas Hiriak, Regional President

Richard Livergood, Regional Secretary

David Bernhauser, Regional Treasurer

Luisa Follweiler, Communications Committee
Vickie Brown, Education Committee

Marion Marucci, Finance Committee

Timothy Sander, Governance Committee

Susan Bernhard, Membership Committee

Dean Dortone, Regional Member

Courtney Mulholland, Regional Member

Daniel Knueppel, Regional Member

Colleen Williams, Regional Member

Laureen Gallagher, State Board Director
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NEWS FROM THE REGIONS

Central Region
Melissa Devlin, Regional Chair

As a standard practice. the Central Region will hold
board meetings immediately following each pro-
gram session. All are welcome to attend.

2014 Proprosed Program Sessions

If anyone would like to request a specific topic or
presentation for 2014, please email anyone on the
Central Board OR bring your ideas to the board
meetings immediately following each session.

»+ GASB# 67 & 68 (scheduled for January 23)

* Succession Planning in the Governmental En-
vironment

* Building and Renewing Financial Policies

+  Employment and Labor: HR 101 AND Employ-
ment Labor Ato Z.

* Budgeting and Project Accounting

* Finance Director’s Role in Debt Issuance

* How do Credit Rating Agencies Analyze Your
Financial Statements and Understanding the
Notes to the Financials

2014 Central Region Board Members
Officers
Regional Chair, Melissa Devlin
Regional Secretary, Tracey Rash
Regional Treasurer, Rick Grove

Committee Regional Board Members

Laurie Yohe Terri Noll

Marita Kelley Karen Schaale
Albert Penksa William Seymour
Mike Lehman

State Board Director
Tracey Rash


mailto:info@gfoapa.org
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ECONOMIC AND INVESTMENT MARKET UPDATE

Growing Global Economy?

The world economy is poised to expand over
3.4% next year, as growth in the U.S.; China,
and emerging markets improves and the Eu-
ropean economy continues to recover. Third
quarter U.S. gross domestic product (GDP)
growth was 3.6%, which was considerably fast-
er than expected and driven by business inven-
tory accumulation—a sign of business confi-
dence. Construction and sales of automobiles,
houses, and big ticket items like aircraft and
anything energy related are boosting manufac-
turing and contributing to the recent fall in un-
employment. Payroll employment grew by an
average of 200,000 net new positions over the
last two months, pushing the unemployment
rate down to 7% in November. Corporations
continue to boost profits, helping the U.S. stock
market reach all-time highs. As of December
11, the S&P 500 Index has increased 25% year
to date. Huge stock market gains and the 12%
year-over-year increase in housing values add-
ed $1.92 trillion to the net worth of households
and non-profit groups in the third quarter. Con-
fidence among U.S. consumers has moved
higher as many have become more optimistic
about jobs and finances.

FOMC and Interest Rates
The Federal Reserve (Fed) is moving closer
to winding down (or “tapering”) its $85 billion
monthly purchases of longer dated bonds. This
additional stimulus was intended to push lon-
ger maturity yields lower to stimulate the hous-
ing market and construction of factories and

By Michael R. Varano

schools. Clearly, this program has been suc-
cessful, as the lowest rates in U.S. history have
contributed to the rise in construction spend-
ing. The timing of this tapering has been the
center of attention for both the stock and bond
markets since Fed Chair Bernanke’s June 19
statement that the Fed could begin scaling
back its bond-buying program this year. Re-
cent statements from Fed officials show they
are looking for further improvement in the la-
bor market and steady economic growth before
making the decision to taper. Once again, the
Fed reaffirmed its commitment to keeping the
target range for the federal funds rate at zero
to 0.25% as long as the unemployment rate re-
mains above 6.5% and inflation remains in line
with expectations. Since the federal funds rate
is the benchmark for most short term interest
rates in the U.S., this means that short rates
will likely remain low over the next year or so.
Interest rates climbed to a two-year high in
September before easing off after the Feder-
al Open Market Committee unexpectedly de-
cided to hold off on tapering at its September
meeting, preferring to await more data. Re-
cent stronger economic reports have pushed
longer-dated rates higher again as the market
anticipates a near-term tapering. As investors
sold longer-dated securities, a large quantity of
funds moved to the short end of the yield curve,
further depressing short rates.

How It Affects You
Low short term rates limit public funds inves-
tors’ investment income, while higher longer-

term rates hinder bond refinancing and add
interest costs to new issuance. This sharply
positive yield curve will likely be in place over
the next year. Public funds investors should
make sure that any longer-term investments
meet their cash flow requirements.

Michael R Varano is a Managing Director at
PFM Asset Management LLC and a portfolio
manager for PLGIT.

EDMUNDS
St

g STt B

_I.-'" Sj o~ . l_.-"' .
imple " Effective Solutions
to Learn Training for Finance
to Use Documentation for Payroll/HR
Reporting tools Integration for Collections

Online Tools for Government

A

Documentation

MCSJ Software Solutions:
Finance Super Suite Tax Collection

Utility Billing

Web Inquiry & Payments

Customer Work Orders

Inventory Control

Permits & Code Enforcement

Electronic Requisitions
AR/Business Licensing
Payroll

Human Resources
Employee Self-Service
Developer’s Escrow Permitting Self-Service

Simple. . Solutions.

Schedule a Demo - 1.888.336.6999
www.EdmundsAssoc.com
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UNEMPLOYMENT UNDERGOES A COMPUTER CONVERSION!
By Debra S. Gross, UsCOMP Member Service Representative

Pennsylvania’s Department of Labor and Industry has rolled out new online employer interface
software. The name of the new system is the Unemployment Compensation Management Sys-
tem (or UCMS). The UCMS system will provide employers, third party administrators and claim-
ants access to a quality online experience.

UCMS will allow employers to access information that, previously, came from multiple data sourc-
es. Employers will be able to:

* View account information

* Access account and transaction history

* Enter and change demographic information

All of the above is completed through a secure sign-on.

The new software system is being implemented through a multiphase approach. Each phase is
known as a “release” which is a group of system features that are implemented simultaneously.
There are three key releases and they are:

1. Wage Records and Tax Remittance Posting

2. Tax Services

3. Benefits Services

The initial rollout period for the above releases was to be over a period of five years. Some imple-
mentation issues have extended this timeframe. Currently, although the system was thoroughly
tested, there remain some unforeseen challenges. This has resulted in additional testing and roll-
out delays. Phases one and two are currently live for employer use, however, the second phase is
not fully functional for all employers, such as reimbursable employers. Reimbursable employers
are employers who pay the Department of Labor and Industry dollar for dollar for their unemploy-
ment claims as opposed to paying an assigned percentage rate times a taxable wage figure.

Employers are currently able to:

Create their account in the UCMS system.

Set up their administrative users.

Manage their account profile.

Set up preferences for correspondence and contact information.
File quarterly employee withholding reports and payments.

aobrwNh-=

As further enhancements and corrections are made, more functionality will become available.
This will include the ability for employers to request services that require minimal or no human
intervention. In addition, the employer will be able to exchange employee separation information
electronically before a claim is filed.

Periodic updates are sent to employers with the most current UCMS information and upgrades.
The Department of Labor and Industry requires all employers to file their first quarter 2014 with-
holding electronically in UCMS. This link will bring employers to the UCMS home page. The next
phase is scheduled to roll out in 2014 and we look forward to it.
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UeCOMP

Non-profit Unemployment Compensation Trust

Serving
Municipalities
And
Authorities
Since 1985

www.pamunicipalleague.org

Compensation

Coverage

v/ Your partner to lower

unemployment claims.

v/ Open to all classes of
Pennsylvania municipalities

and authorities.

v/ Provides great opportunities

for dividends.

v’ Offers representation at

unemployment hearings.

v/ Competitive annual rates

due to actuarial calculations.

v/ No separate sign up fees
to join the program.

v/ Prompt and professional
service through experienced

support staff.

A Service Program of the
Pennsylvania Municipal League



http://www.portal.state.pa.us/portal/server.pt/community/uc_management_system/18222
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NATIONAL REPRESENTATIVE'S REPORT

Register to Attend GFOA’s 108" Annual Conference
Registration for GFOA's 108" annual conference, The
Future of Government Finance, in Minneapolis, Min-
nesota, is now open on GFOA's website.

First-Time Conference Attendee Scholarships
The GFOA strives to provide leadership to the gov-
ernment finance profession through education, re-
search, and best practices. Nowhere are these efforts
more apparent than at the GFOA annual conference.
To keep with this commitment, the GFOA Executive
Board is pleased to announce that fifty scholarships
will be awarded per state or province in the amount of
the full-conference registration fee to first-time confer-
ence attendees who are national GFOA active govern-
ment members. Apply for the scholarship by emailing
firstannualconference@gfoa.org.

Yolo County, California, Uses Best Practices to
Solve Structural Problems
The Great Recession underscored the urgent need
for long-term planning for many local governments,
including Yolo County, California. In undertaking this
planning work, the county discovered that it needed
to be on firmer fiscal footing in the present before at-
tempting to make any projections into the future. It
was clear that recovery and growth would not be pos-
sible without first strengthening the county’s financial
infrastructure, and the best practices contained in the
CIPFA-GFOA Financial Management Model — particu-
larly the best practice related to long-term planning —
turned out to be the key driver of change.

After several years of austerity strengthened the
county’s resolve to discard its short-term blinders, a
new county administration championed the search for
long-term fiscal stability. Following much introspec-
tion, county officials identified three factors that desta-
bilized the county’s financial condition:

By Dean Dortone

* No focus on the long-range implications of current
decisions.

* No measurements county officials could use to
gauge the efficacy of past decisions.

* No safety cushion to help mitigate the effect of in-
correct decisions or unforeseen events.

County staff turned to the GFOA’s long-term financial

planning model (available at no charge on the GFOA's

website) to address the first and third deficiencies,

and adopted the GFOA's financial management self-

assessment tool, the FM Model, to correct the second

deficiency. Long-term financial planning is itself one

of 52 best practices contained in the FM Model, but it

deserves special attention.

A critical goal of the financial plan is to ensure that the
financial management structure is adequate to imple-
ment the plan. Yolo County subscribed to the GFOA’s
financial management self-assessment model (the
FM model) and used its survey tool to assess the
structure.

The results indicated that the county was barely ef-
fective in ensuring stewardship of public resources,
the first level, or baseline, in the GFOA's three-stage
model. County officials found that efficiency and effec-
tiveness were hampered by the cumbersome patch-
work of fixes and improvements laid over several de-
cades — a situation that may exist in many long-lived
institutions. This was the case for the organizational
structure, policies, and processes as well as the infor-
mation systems.

The FM Model also comprises four dimensions of fi-
nancial management — leadership, people, process
and stakeholders — and the county had low scores
throughout. This told county officials that piecemeal
improvement was clearly not the solution; the entire
structure had to be revamped. Of course, scarce re-
sources dictated a prioritized approach, and fortu-

nately, the FM Model scoring system provided an in-
dication of what the priorities should be. The county
initially focused on the areas with the lowest scores,
with the idea of eventually bringing up all areas to a
normalized level. The practices that had received low
scores were analyzed and put into synergistic groups
for the purpose of designing the improvement plan.
The model also provided suggestions for improve-
ment in the guise of criteria supporting each best prac-
tice. In effect, each criterion question in the FM Model
represents one aspect of the best practice.

The county scored low in the people and process di-
mensions; so officials formulated an improvement
plan that included a wholesale reorganization of staff.
Yolo County redesigned its financial services deliv-
ery and acquired an upgraded financial and human
resources information system. As mentioned earlier,
the tactical plan — which is derived from the county’s
strategic goals and links to its annual budgets — is the
county’s means of orchestrating this vast amount of
change in the medium term.

The Great Recession forced the County of Yolo, along
with many other local governments, to face struc-
tural problems that had been buried beneath super-
ficial fixes. It clearly pointed out the need for shoring
up the existing financial infrastructure and paving the
path toward financial health. The county’s experience
showed that a plan for recovery does not need to be
perfect before it is implemented; start now, and contin-
uously monitor and refine it. Also, the linkage between
planned actions and strategic goals must be con-
stantly reinforced. For these purposes, the GFOA has
provided a wealth of tools local governments can use
to recover from distress and rebuild long-term health.
Organizations can use the best practices contained in
the FM Model to build a solid base for their long-term
financial plan for achieving financial sustainability.



GFOA@PA

Government Finance Officers
Association of Pennsylvania

JANUARY 2014

THE LEDGER

PAGE 7

THE SECURITIES AND EXCHANGE COMMISSION ASSESSES A FINANCIAL
PENALTY AGAINST A MUNICIPAL BOND ISSUER FOR THE FIRST TIME'

By Mark H. Vacha, Esq.2

November 5, 2013 marked the first time the Securities and Exchange Commission (the “SEC”) assessed a financial penalty against a municipal issuer. The
SEC charged The Greater Wenatchee Regional Events Center Public Facilities District (the “District”), a municipal corporation located within Washington state,
with misleading investors in an offering of bond anticipation notes (the “2008 BANs”) issued to finance an arena for ice hockey and other uses (the “Regional
Center”). The Regional Center is located within the City of Wenatchee, Washington (the “City”). The civil monetary penalty was in the amount of $20,000.

This article will briefly summarize the events lead-
ing up to the enforcement action, explain the SEC’s
analysis and the settlement of the enforcement ac-
tion and discuss what guidance this enforcement
action may offer for municipal issuers generally and
what significance can be placed upon the imposition
of civil monetary penalties. The summary of events
and legal conclusions is based upon the SEC’s find-
ings as set forth in Securities Act of 1933, Release
No. 9471 and consequently sets forth the SEC’s per-
spective on the matter rather than that of the District.
It is important to emphasize that, as is typically the
formal process in other SEC enforcement actions,
the District submitted offers of settlement which the
SEC determined to accept. The District neither ad-
mitted nor denied the findings of the SEC except as
to admitting the SEC'’s jurisdiction over the District
and the subject matter of the proceedings.

Events Leading up to the Enforcement Action
In 2006, the City and eight nearby municipalities and
counties created the District. The District entered
into a development arrangement with the developer/
operator (the “Developer”) for the Regional Center.
Over the period of time during which the Regional
Center was developed, the Developer prepared a
series of financial projections both for budgeting pur-
poses and for inclusion in the District’s official state-
ment. The Developer initially provided projections in
August 2006 and the City Council requested that an

independent consultant review the projections. On
August 23, 2006, the independent consultant sub-
mitted a report indicating that there could be an op-
erating deficit at the Regional Center and that the
financial projections regarding annual net operating
income were possibly overstated by 16% to 25% in
the first year for the Regional Facility.

Redesign and Revised Financial Projections
Unexpected building costs in late 2006 and early
2007 led to cost overruns and a redesigned Regional
Center with fewer seats but more luxury suites. The
Developer updated its projections in March of 2007
to account for these changes and the City Council
requested another review by the independent con-
sultant. The independent consultant questioned
an unexplained “substantial” increase in food and
beverage revenue projections and concluded that
anomalies in the new financial projections raised
doubts about the economic viability of the Regional
Center. The City provided the independent consul-
tant’s report on the updated projections to the De-
veloper. The independent consultant was not asked
to and did not undertake any further review of any
projections, including the projections ultimately used
in the official statement for the 2008 BANSs.

In the spring of 2008, the Developer’s CEO became
concerned that sales relating to a key component of
the Regional Center’s revenue stream (referred to

as contractually obligated income (“COI”) and con-
sisting principally of income from luxury suites, other
premium seating, naming rights and advertising)
were below expectations. The Developer prepared
revised projections in June of 2008 that significantly
decreased the COl line item. The revised June 2008
projections also reduced the projected total net cash
flow before taxes line item (i.e., the equivalent of in-
come available for debt service) by nearly 70% from
projections prepared in 2007 (i.e., from $1,210,207
to $370,245).

Upward Revision to Financial Projections in
Midst of Political Pressure

In July of 2008, the Developer revised the set of fi-
nancial projections, increasing the net cash flow be-
fore taxes to $839,365. The upward projections were
not initiated by the Developer but rather were made
in response to assertions made by the City’s former
mayor and the District’s contracts administrator that
the projections were “not sufficiently optimistic” and
that the local citizenry would ultimately support the
Regional Center despite weak ticket sales.

Continued on next page

" This article is for informational purposes only and does not
constitute advice.

2Mark Vacha is a Member in the Public and Project Finance
Group at Cozen O’Connor based in Philadelphia (mvacha@
cozen.com).
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2008 Financial Crisis: Change in
Financing Structure and Underwriter
During 2008, the District had been working with an
underwriter on a long-term bond financing for the
Regional Center. A preliminary official statement
for such financing was prepared and an investment
grade rating was obtained. However, the underwrit-
ing firm withdrew in September 2008 after the finan-
cial crisis prevented access to the bond market. The
District then found a new underwriter and proceeded
to issue the 2008 BANSs in the principal amount of
$41,770,000. The District and the City were under
pressure to obtain financing because the District
was obligated to purchase the Regional Center once
construction was substantially completed or to make
substantial lease payments to a construction lender.
The City was obligated to back any lease payments
to be made by the District. The principal of the 2008
BANs was to be repaid solely through the issuance
of long-term bonds. The District’s official statement
for the 2008 BANs contained the financial projec-
tions as revised in July of 2008. However, the Dis-
trict knew that an independent consultant had been
asked to review the Developer’s earlier versions
of the projections and had raised questions about
the economic prospects for the Regional Center.
The official statement for the 2008 BANSs included
a statement to the effect that no financial advisor or
accounting or similar firm had examined the projec-
tions to verify their reasonableness or the reason-
ableness of the underlying assumptions. The SEC

found such statement to be materially inaccurate.

Ultimate Need for Takeout Financing
The 2008 BANs were set to mature in 2011 and
the District knew that at such time the 2008 BANs
would need to be taken out through the issuance of
long-term bonds. The SEC asserted that the District
knew that in the event the Regional Center’s finan-

THE LEDGER

cial performance could not support a long-term take-
out bond financing, that it would be necessary to rely
upon the City’s financial support. However, the offi-
cial statement for the 2008 BANs omitted disclosure
(contained in the preliminary official statement for
the financing that was pulled from the market earlier
in 2008 due to the financial crisis) that highlighted
that the City’s limited, remaining debt capacity con-
strained its ability to support a long-term financing
for the District.

Default and State Intervention

The Regional Center’s financial results for 2008
through 2011 were worse than any of the projec-
tions prepared by the Developer. The 2008 BANs
went into payment default in December 2011. The
Washington State Legislature subsequently autho-
rized the City to impose an additional sales tax and
in the fall of 2012, the District sold long-term bonds
secured by sales tax revenues to refinance the 2008
BANs and the holders of the 2008 BANs were then
repaid in full.

Findings by the SEC
The SEC found that the District, among other par-
ties, negligently failed to act with reasonable pru-
dence in the issuance of the 2008 BANs and thereby
violated Sections 17(a)(2) and Section 17(a)(3) of
the Securities Act of 1933, as amended. Section
17(a)(2) makes it unlawful “in the offer or sale of any
securities...to obtain money or property by means of
any untrue statement of a material fact or any omis-
sion to state a material fact necessary in order to
make the statements made, in light of the circum-
stances under which they were made, not mislead-
ing.” Section 17(a)(3) makes it unlawful “to engage
in any transaction, practice or course of business
which operates or would operate as a fraud or de-
ceit upon the purchaser” of securities. In particular,
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SEC ASSESSES A FINANCIAL PENALTY, CONTINUED

the SEC found that there was a substantial likelihood
that a reasonable investor would attach importance
to disclosures regarding the examinations of and re-
visions to the financial projections for the Regional
Center as well as information relating to the ability of
the City to support the 2008 BANSs.

Remedial Actions and Related Proceedings
In addition to the civil monetary penalty that the Dis-
trict paid, the District as part of its remedial actions,
undertook within thirty (30) days of the entry of the
SEC'’s order to establish policies, procedures and in-
ternal controls relating to disclosures in the offering
of its securities and its continuing disclosures pursu-
ant to Rule 15¢c2-12 of the Securities Exchange Act
of 1934, as amended (the “1934 Act”), and to desig-
nate an individual within the District responsible for
ensuring compliance. The District also undertook to
implement related “active and ongoing training on a
periodic basis” for all personnel involved in the dis-
closure process. In addition to the action against
the District, the SEC brought enforcement actions
against the Executive Services Director of the City
who served as the contracts administrator and se-
nior staff member for the District, the Developer, its
CEO, and the underwriter of the 2008 BANSs.

Takeaways and Practical Considerations
There are at least three key areas to focus upon to
gain some insights from this proceeding: first, the
District’s failures to disclose the City’s limitations on
its debt capacity which adversely affected the abil-
ity to take out the 2008 BANs; second, the SEC’s
findings that the District made misstatements and
omitted material information related to the financial
projections and the independent consultant’s related
reports; and third, the assessment of civil monetary

penalties.
Continued on next page
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SEC ASSESSES A FINANCIAL PENALTY, CONT'D

With respect to the first point, this proceeding emphasizes a basic point for financ-
ings involving balloon indebtedness® (and particularly, short-term balloon indebt-
edness of which most bond anticipation notes are a prime example). Specifically,
disclosures about an issuer’s ongoing operations and ability to generate revenues
(whether tax, enterprise or otherwise) is only part of the story. Generally, balloon
indebtedness cannot be retired in the normal course from general revenues and
disclosures about an issuer’s or related entity’s ability to obtain market access,
whether to refinance short-term notes, or find permanent take-out financing, is key.
The refinancing of the 2008 BANs was complicated by the fact that the credit of
an entity other than the issuer of the financing was crucial to permanent financing.

With respect to the second point, this action does not speak strictly to the use, in
and of itself, of overly optimistic projections. Rather, in this matter the District and
other working group members were on notice that questions had been raised about
the projections by an independent expert. The issue is two-fold. First, there was no
apparent basis for revising the projections to a more optimistic outcome. Second,
not only did the District fail to disclose the existence of the independent consul-
tant’s review, but effectively denied it by stating in the official statement for the
2008 BANSs that, “the unaudited projected financial performance of the Regional
Center has not been examined by any financial advisor or by any accounting or
other firm...” The SEC’s criticisms related to the failure to disclose the indepen-
dent consultant’s reports are similar to criticisms in certain state pension disclosure
proceedings of recent years where the SEC criticized failures to disclose in official
statements blue-ribbon and similar official reports or analyses on the status of pen-
sion funding. In short, where bad news is contained within a report or study that
has been officially sanctioned or commissioned in some manner, there should be a
working presumption that it may require disclosure.

With respect to the third point, the civil monetary penalties should be viewed as
part of the overall settlement entered into between the District and the SEC. Argu-
ably, the SEC may have been more concerned about having the District undertake
the policy changes and related training for its disclosure processes than receiving
the $20,000 penalty. Thus, possibly the penalty was imposed to call to market
participants’ attention the SEC’s concerns rather than to impose a direct out-of-
pocket penalty on the District. (Consider that the penalty was in an amount less

than 1/10th of 1% of the par amount of the 2008 BANS.)
Continued on next page

3Balloon indebtedness generally refers to debt where all or a significant portion of the princi-
pal becomes due in a single installment without substantial prior amortization. Revenue bond
indentures frequently provide special tests for the incurring of balloon indebtedness and its
treatment for purposes of debt service coverage and rate covenants.
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SEC ASSESSES A FINANCIAL PENALTY, CONT'D

However, the financial impact of paying
a civil monetary penalty may be more
substantial in its indirect consequences.
Although perhaps difficult to quantify a
pricing penalty in the market, the impo-
sition of the civil monetary penalty may
result in reputational damage within the
municipal bond market for an issuer or
related party (such as the District and
the City). For example, were an issuer
to suffer a 5 basis point* pricing penalty
in the market due to being singled out
for a civil monetary penalty, this would
result in additional interest costs of over
$20,000 per year on a debt offering
outstanding in the amount of the 2008
BANSs. (A 50 basis point pricing penalty
would result in more than $200,000 per
year.) Moreover, a pricing penalty could
remain in the market for future debt is-
sues as well. In any event, the SEC re-
lease did not discuss any methodology
for determining the size of the civil mon-
etary penalty imposed on the District or
relate the amount to any particular cost
or alleged damage.

Interestingly, the SEC assessed the civil
monetary penalty in a matter where an
issuer was found to be negligent, rather
than to have satisfied a scienter stan-
dard (i.e., at least with recklessness, if
not with knowledge or intent). A finding
of scienter would have been necessary
were the SEC to have brought an action
against the District for violations of Rule
10b-5 pursuant to the 1934 Act.

It is difficult to assess whether the
SEC’s groundbreaking monetary sanc-

tions should be viewed as portending
a change of course, or, rather, may be
part of a unique set of circumstances.
What may be particularly interesting to
monitor is whether the SEC in any fu-
ture enforcement actions assesses civil
monetary penalties against a general
purpose government that provides es-
sential public services. Those two char-
acteristics did not pertain to the District.
It appears that the SEC’s pattern of en-
forcement actions, at least in its impact,
has not increased financial burdens on
jurisdictions (and thereby on underly-
ing taxpayers or ratepayers) which, in
many instances, have faced varying
degrees of fiscal distress.

One final thought, Pennsylvania state
blue sky laws have certain require-
ments related to the use of prospective
financial projections (See 10 Pa. Code
§ 609.010) which may be applicable for
certain municipal securities offerings.
Among other things, these state law
requirements provide that prospective
financial statements shall be either pre-
pared or reviewed by an independent
qualified person. Were the District to
have been a Pennsylvania issuer, the
disclosure may likely have taken a dif-
ferent form and the outcome of the mat-
ter may have been different.

4 Five basis points were used for purposes
of this illustration since this is frequently the
smallest increment in which interest rates
may be quoted in a bid for competitively of-
fered municipal securities or set in a negoti-
ated offering. The author does not suggest
any knowledge of what the magnitude of any
reputational penalty might be.
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