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An insurer’s right of reimbursement for defense
costs can present challenging issues for all parties to
liability insurance policies. An insurer obviously could
reduce its overall spending when its recoupment
rights are enforceable against its insured, or even
potentially enforceable against defense counsel (as
suggested in a recent 2015 California Supreme Court
case). But there are also trade-offs inherent in the
introduction of uncertainty about which party is ultimately paying for the insured’s defense. Whether
under applicable law or under specifically-agreed
insurance policy language, the path to recoupment
and the amount of recoupment may be unclear. As a
consequence, assigned defense lawyers for insureds
facing professional liability litigation risks can benefit
all parties by maintaining an awareness of, and sensitivity to, the insurer’s and insured’s shared interests
in reasonable cost containment.

When Defense Obligations Exist
Professional liability insurance policies generally
contain language stating the insurer will have “the
right and duty to defend” any lawsuits seeking damages to which the policy applies. The “duty to defend” is contractual: if there is no contract to defend
the insured, then the insurer has no duty to defend
the insured. See AstenJohnson v. Columbia Cas. Co.,
562 F.3d 213, 230 (3rd Cir. 2009), cert. denied, 2009
U.S. LEXIS 7672 (2009); 7C Appleman, INSURANCE
LAW AND PRACTICE, § 4682 (1979 & Supp.1995).
Courts “look to the language of the policy at issue to
determine an insurer’s defense obligations.” 1 Ostrager & Newman, HANDBOOK ON INSURANCE COVERAGE DISPUTES § 5.01[a] (15th ed. 2010).
The “duty to defend” when set forth under a liability insurance policy is widely recognized to be broader than the “duty to indemnify” under that same
policy. This is because the duty to defend arises
based on the filing of a complaint against the insured
alleging facts which could, if proven, impose liability
upon the insured within the policy's coverage. The
specific language varies from state to state of the
applicable “duty to defend” standard, but in most

states the general requirements for the “duty to
defend” to apply are satisfied when the claim potentially, reasonably, or “conceivably” falls within the
scope of coverage. Nat'l Sur. Corp. v. Immunex Corp.,
297 P.3d 688, 691 (Wash. 2013). The duty to indemnify, by contrast, applies only when the lawsuit’s
claims are actually covered based on the facts that
are proven or otherwise established, not based on
mere allegations. Given this, an insurer may have a
duty to defend a lawsuit even if the insurer is not
ultimately liable on the underlying claim.
In addition, many states strictly limit whether facts
outside of the complaint can be considered in determining whether the “duty to defend” has been triggered. See, e.g., GuideOne Elite Ins. Co. v. Fielder
Road Baptist Church, 197 S.W.3d 305, 306 (Tex.
2006). Such states permitting insurers to consider
only the “eight corners” of a complaint’s allegations
in comparison to the insurance policy, may then
further stack the deck in favor of finding a defense
obligation by permitting insurers to consider additional facts only if they trigger the duty to defend,
while also refusing to permit insurers’ reliance on
extrinsic facts that disprove the insured’s entitlement to coverage as a basis to disclaim defense duties. Expedia, Inc. v. Steadfast Ins. Co., 329 P.3d 59,
64 (Wash. 2014).

Longstanding Cases Permit Equitable Recoupment of Non-Covered Costs
The California Supreme Court’s opinion in Buss v.
Superior Court, 16 Cal.4th 35 (1997) is one of the
most well-known authorities permitting recoupment
of defense costs. Buss addressed an insurer’s right to
obtain reimbursement of defense costs incurred in a
“mixed” underlying action that involved both covered and non-covered claims. Buss held that although there is no cause of action for reimbursement
by an insurer against its insured for those claims that
are at least potentially covered by the policy, portions of the defense costs for claims that are not
even potentially covered are permitted for recoup-
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ment.
Buss relied on “unjust enrichment” of the insured as
its primary basis for permitting recoupment. “Unjust
enrichment” has been a common theme on both sides
of the debate in a split of authority among courts
around the country. But the conclusions in Buss were
based on logical and detailed analysis, and further
supported by extensive citations to applicable law, as
is so often the case with California’s insurance coverage opinions.
First, the duty to defend is not an absolute and unlimited duty: it extends beyond claims that are actually
covered to those that are merely potentially so - but
no further.
Second, Buss supported with “good law” in California
(as well as other jurisdictions) its holding that the insurer may seek reimbursement for defense costs as to
the claims that are not even potentially covered. Essentially, the contract between the parties would have
encompassed an equitable or implied-in-law reimbursement right for the insurer’s defense of such
claims. The insurer has not been paid premiums by the
insured to bear these defense costs, and the parties
did not bargain for the insurer to bear these costs. To
permanently shift these defense costs to the insurer
would upset the contractual arrangement, and would
permit the insured to obtain a windfall.
Third, Buss relied on the “good sense” involved in
encouraging insurers to defend the entirety of a mixed
action subject to later recoupment. The alternative to
permitting insurers’ recoupment of any additional
defense costs incurred for non-covered claims would
be to “tempt” or encourage insurers to err on the side
of refusing to defend the insured, especially in lawsuits
alleging few potentially covered claims. Buss then
concluded that the insurer would have the burden of
proof to establish by “preponderance of evidence”
which defense costs could be allocated solely to the
claims that are not potentially covered.
Buss was issued in California, a state where the insurer’s duty to defend was determined by (1) the allegations in the tendered Complaint; and also (2) any extrinsic information available to the insurer at the time
of tender. See B & E Convalescent Ctr. v. State Comp.
Ins. Fund, 8 Cal. App.4th 78, 92, 9 Cal. Rtpr.2d 894
(1992). There, more complete information could be
used to inform the insurer’s determination of whether
to defend than would be available in “eight corners”
states.
Buss addressed “mixed” action decisions, but not “all
or nothing” situations: where none of the claims
against the insured were covered but the insurer nevertheless funded its insured's defense under reservation of rights until a determination could be obtained
that the insurer never had a duty to defend. It would
be logically consistent with Buss for jurisdictions that

follow Buss to permit recoupment of all defense costs in
a case that is all non-covered. See, e.g., Hebela v.
Healthcare Ins. Co., 851 A.2d 75 (N.J. App. Div. 2004);
United Nat’l Ins. Co. v. SST Fitness Corp., 309 F.3d 914,
919-20 (6th Cir. 2002) (applying Ohio law) (referencing
insurer’s establishment of the existence of an implied in
fact contract, supported by timely reservation of rights
letter to the insured).
In other states where implied recoupment rights have
taken root, the bases are generally either the insured’s
“unjust enrichment” similar to the holding in Buss (e.g.,
Security Ins. Co. Ins. Co. v. Lumbermens Mut. Cas. Co.,
826 A.2d 107 (Conn. 2003); or an alternative theory that
an implied contract was created when the insured accepted a defense pursuant to a reservation of rights.
See Illinois Union Ins. Co. v. NRI Construction Inc., 846 F.
Supp. 2d 1366 (N.D. Ga. 2012); Colony Ins. Co. v. G & E
Tires & Service, Inc., 777 So. 2d 1034, 1036 (Fla.
App.2000). This alternative theory of consent-torecoupment assumes that the insurer expressly reserved the right to reimbursement of its defense cost
payments, and the insured then accepted the insurer’s
conditional defense funding anyway.

Contrary Opinions - Recoupment Not Permitted
Conversely, several jurisdictions have rejected insurers’ assertions that they were entitled to recoup their
defense cost payments for claims that were not covered
under the insurance contract.
Addressing the equities, these courts have concluded
that the insured would not be unjustly enriched by retaining the benefits of their defense without repayment
of the costs incurred. The most common basis for these
courts’ holdings is that when an insurer agrees to defend against uncovered claims under a reservation of
rights, it is doing so “in order to protect its own interests,” and it retains that benefit of self-protection even
if it is later determined that the insurer did not actually
owe the defense to its insured. Gen. Agents Ins. Co. v.
Midwest Sporting Goods Co., 215 Ill. 2d 146, 164, 293 Ill.
Dec. 594, 828 N.E.2d 1092 (2005). Another common
theme of these cases is that recoupment rights not
explicitly stated in the insurance policy cannot be added
to the contract via the insurer’s unilateral reservation of
rights letter, unsupported by additional consideration.
Shoshone First Bank v. Pacific Employers Ins. Co., 2 P.3d
510,
516
(Wyo.
2000).
In Nat'l Sur. Corp. v. Immunex Corp., the Washington
Supreme Court held, consistently with the Illinois Supreme Court’s earlier 2005 holding in General Agents,
that if the insurer provides a defense but later obtains a
determination that it never had a duty to defend, the
insurer cannot obtain reimbursement for any of the
defense costs already paid on behalf of the policyholder. The court’s declaration of non-coverage would permit the insurer to avoid its obligation to pay only from
that point forward, and a trial court determination (as
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opposed to an appellate court’s confirmation of
that ruling) would suffice.
Immunex stated that an insurer would be acting
out of self-interest when it paid for a defense of
non-covered claims, without possibility of recoupment. By the logic of Immunex, the insurer’s payment of defense costs was to protect its own interests of avoiding the “greater downstream risk” of a
finding that it breached its defense obligations, or
a finding of bad faith and its related penalties imposed under Washington law - such as estoppel
against the insurer denying coverage. Immunex,
297 P.3d at 691. Not addressed was how any such
finding of breach of defense obligations could coexist with the court’s predicate finding that there
was no duty to defend because there was not even
“conceivable” coverage under the scope of the
insurance policy. Also not addressed was how the
Washington Supreme Court’s own prior imposition
of obligations to defend under a reservation of
rights and file a declaratory action to resolve any
doubts, as well as its imposition of a “coverage by
estoppel” remedy for bad faith, involved the insurer’s self-interest instead of the insurer’s compliance obligations. Further, the Immunex holding
did not explain how its requiring an insurer obtain
a court’s determination before ending its defense
funding could be reconciled with the delays caused
(and non-recoupable defense costs that would
continue to be incurred) when an insured contends
that such proceedings would actually harm the
insured’s position in defending against the underlying lawsuit.
All of these opinions, Buss included, further
acknowledged that quasi-contractual rights of
recoupment need not be “implied” if there are
specific policy provisions for recoupment, or if
there is a separate contract supported by separate
consideration between the parties. With regard to
the recoupment provisions of a liability insurance
policy, Amendatory ISO Endorsements became
available in the wake of General Agents in Illinois
and Immunex in Washington. These forms typically
begin with a statement that if an insurer initially
defends an insured but later determines that the
defended claims are not covered under the insurance policy, the insurer will have the right to reimbursement for the defense costs incurred. There is
a dearth of case law interpreting these Endorsements, which might be due to their clear applicability, or possibly is due to insurers and insureds’
reluctance thus far to test such language in the
courts.
Holding that an insurer could have better protected its recoupment interest by adding provisions to
its standard policy language (but without referenc-

ing any new ISO forms), a federal court in New York
concluded in 2015, contrary to prior New York opinions over the course of two decades, that there was
no right of recoupment. General Star Indem. Co. v.
Driven Sports, Inc., 80 F. Supp. 3d 442, 459-61
(E.D.N.Y. 2015) (“Driven Sports”). Taking note of Immunex throughout, including Immunex’s comments
on whether an insurer’s recoupment rights might
dissuade insureds from seeking coverage, the New
York court lamented that recoupment would effectively make the duty to defend the same as the duty
to indemnify. However, the two duties are rarely
equal in an “eight corners” state that requires provision of a defense without reference to facts outside
of complaints - whose allegations are often expansive.
Further, an insurer that must pay without right of
reimbursement for the defense of a lawsuit that is
clearly subject to an agreed, non-standardized exclusion issued with the policy would have at least as
strong of an objection to this court’s proposal of a
virtually-unlimited duty to defend. To illustrate, after
it issued a specific “Failure to Conform Exclusion” and
after the Driven Sports opinion held that all underlying claims were thereby excluded, the insurer in Driven Sports was nevertheless required to pay more than
what its insured would reasonably understand to
have been part of the insurance contract’s duty to
defend claims within the scope of coverage.

Defense Counsel – Caught In the Middle …
Or Possibly Worse
Why should defense counsel care about these recoupment issues between an insured and insurer? To
begin with, defense attorneys should maintain an
awareness and understanding of issues that significantly impact on their clients’ financial status. As
with any decision made in the course of litigation, the
parties’ financial interests, including whether an insured defendant is insulated from having to pay for
costs of the insured’s own defense but not from having to pay for judgments, can powerfully sway decision making on whether to fight or settle litigation.
Where the insurer reserved rights to deny coverage
but is paying for the defense cost invoices, retained
defense attorneys may find themselves caught between of two parties that are generally aligned, but
that have potentially divergent interests in whether
covered claims will ultimately become the subject of a
judgment. It may be unclear what jurisdiction’s law
applies to determining whether recoupment is available, and particular facts and policy provisions may
control whether sharing or prorating of defense costs
is available for uninsured allegations or periods of self
-insurance. See Security Ins. Co. v. Lumbermens, 826
A.2d at 125 (prescribing recoupment based on uninsured periods within total time on the risk). Profes-
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sional liability policies may have fairly uniform “duty
to defend” and claims-made language, but they may
also have widely-varying provisions or endorsements
addressing related claims and/or manifestation of
injury that have never been interpreted in the applicable jurisdiction(s).
Therefore, defense attorneys would not be encouraged to guess whose interests will be paramount as
between the insurer and the insured - especially in
jurisdictions that fail to specify that the insured is
defense counsel’s sole client in a reservation of
rights defense. Ultimately, where both the insurer
and the insured may be participating in the funding
of defense counsel’s costs, defense counsel’s natural
inclination to incur only reasonable and necessary
defense costs in the underlying litigation supports
the mutual interests of both the insurer and the
insured.
The recent California Supreme Court case Hartford
Cas. Ins. Co. v. J.R. Marketing, 61 Cal. 4th 988 (2015)
also demonstrates a personal risk that defense counsel may face when caught up in recoupment disputes between the insurer and insured. The insurer
was permitted to directly sue the independent
“Cumis” counsel defending its insured in an underlying litigation, in order to recover allegedly excessive,
unreasonable and unnecessary components of the
defense fees the insurer had paid. The J.R. Marketing case had a unique procedural posture because
the same defense attorneys had represented the
insured in its coverage lawsuit against the insurer,
and the court’s enforcement order explicitly preserved the insurer’s right to later challenge and recover payments for “unreasonable and unnecessary” charges. However, it is easy to imagine its
holding being cited in California and elsewhere to
courts that may find it more equitable or palatable
to require a law firm to pay partial recoupment of
defense expenses based on “unjust enrichment”
than to order an insured to reimburse its insurer out
of pocket.
One more pointer for defense counsel: By early
2018, there was more to the Immunex story. In January 2018, an unreported Washington Court of Appeals decision following remand and trial affirmed
the dismissal of all bad faith claims against Immunex’s insurer. Immunex was sued in 2001 for
allegedly manipulating wholesale prices of its drugs,
but it did not tender the defense to its insurer until

2008. The 2016 trial resulted in a jury finding that out
of $15,450,000 in alleged defense cost fees, Immunex
was entitled to judgment from its insurer of only
$670,000, under 4.4% of the demanded amount. The
trial addressed only one issue: the extent of actual
and substantial prejudice to the insurer by Immunex’s
delay in tendering its claim. The insurer essentially
prevailed on this prejudice issue. Therefore, defense
counsel’s lessons learned from Immunex include the
potential importance of ascertaining from an insured
client whether timely notice has been given to its
insurer.

Resolving Future Recoupment Disputes
As case law develops in states that have no definitive
rule on whether to permit recoupment for the defense of “mixed” or non-covered lawsuits, the following order of inquiries may apply. First, consider the
written agreements between the insurer and insured,
beginning with any insurance policy provisions governing recoupment. Second, consider whether to
apply or distinguish any statutory authority or prior
case law. Third, address the key equitable question:
which party, insurer or insured, was actually the most
“enriched” (justly or otherwise) by the insurer providing a defense without recoupment for the claims
outside the scope of insurance policy coverage.
Where courts address new factual contexts, they can
analyze based on all available evidence whether the
insurer actually used its defense funding for control
and self-interested benefits, or whether instead the
insured has received the greater benefit, potentially
measured by the multi-million dollar value of a defense that was not actually required under the parties’ written agreement. Defense counsel’s ideal contributions are typically to reasonably and objectively
assist both the insured and insurer in all areas where
their interests remain aligned, and especially to mitigate the collective underlying exposure and risks.
Endnote
Any opinions expressed are the author’s own, rather
than being issued on behalf of his law firm or clients.
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