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I.
,ඇඍඋඈൽඎർඍංඈඇ
Hits to the head have always been a consequence of professional and collegiate athletics,
DQGVSHFL¿FDOO\LQKRFNH\DQG$PHULFDQIRRWEDOO2YHUWKHSDVWIHZ\HDUVKRZHYHUWKHVH
types of impacts – and the related concussive and sub-concussive injuries they cause – have
EHFRPHWKHVRXUFHRIVLJQL¿FDQWOLWLJDWLRQ
 7KLVDUWLFOH¿UVWGLVFXVVHVWKHVWDWXVDQGNH\OHJDOLVVXHVRIWKHFRQFXVVLRQUHODWHGLQjury litigation by current and former professional, collegiate and even high school athletes.
This paper then addresses the status and key legal issues of the related insurance coverage
litigation. This article further explains the medical science at the heart of the concussionrelated injury litigation, and addresses the plaintiffs’ claims for medical monitoring, as well
DVWKHREVWDFOHVWRFODVVFHUWL¿FDWLRQRIWKHSODLQWLIIV¶FODLPV)LQDOO\WKLVDUWLFOHGLVFXVVHV
various trial considerations based on lessons from past head injury litigation, and provides
a glimpse into the future of concussion-related injury helmet litigation.

II.
&ඈඇർඎඌඌංඈඇ5ൾඅൺඍൾൽ,ඇඃඎඋඒ/ංඍංൺඍංඈඇൻඒ&ඎඋඋൾඇඍൺඇൽ)ඈඋආൾඋ3අൺඒൾඋඌ
A. Concussion-Related Injury Litigation Against The NCAA




 6WDWXVRI/LWLJDWLRQ
a. Class Actions

 2Q1RYHPEHUIRXUIRUPHU1&$$DWKOHWHV¿OHGVXLWIRUFRQFXVVLRQUHODWHG
injuries (the “Arrington action”). The Arrington DFWLRQLVWKH¿UVWRI¿IWHHQSURSRVHGFODVV
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Beth A. Bauer is a partner of HeplerBroom LLC, practicing in what some have named the toughest jurisdictions for
defendants – Madison and St. Clair Counties in Illinois and
the City of St. Louis, Missouri. She handles primarily the
defense of complex, multi-party cases and class actions. Ms.
Bauer has extensive experience with all aspects of consumer
fraud; product liability, including pharmaceuticals, medical
devices, and personal care consumer products; and environmental contamination. Ms. Bauer obtained her law degree
from St. Louis University, cum laude, and has a bachelor’s
degree from Washington University in St. Louis. Ms. Bauer
was Editor-in-Chief of the Illinois Association of Defense Trial Counsel’s publication, IDC
Quarterly from 2014-15, and was recently appointed to the Board of Directors for the Illinois Appellate Lawyers Association. She has been a Super Lawyer or Rising Star since
2009, and a member of the Leading Lawyers Network for Class Actions/Mass Tort Defense
since 2014. Ms. Bauer is peer-review rated AV Preeminent by Martindale Hubbell. She is
a member of FDCC, serving as a Litigation Management College Faculty Member, and is
&R&RPPLVVLRQHURIWKHXQRI¿FLDO)'&&)DQWDV\)RRWEDOO/HDJXH
DFWLRQ FRQFXVVLRQUHODWHG LQMXU\ FDVHV ¿OHG DJDLQVW WKH 1&$$ WR GDWH As discussed in
greater detail below, all plaintiffs seek injunctive relief in the form of medical monitoring,
although some plaintiffs also seek monetary relief.
 
7RGDWHWKHIROORZLQJSURSRVHGFODVVDFWLRQFRQFXVVLRQUHODWHGLQMXU\FDVHVKDYHEHHQ¿OHGDJDLQVWWKH
1&$$
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Joseph A. Ziemianski is Chair of the Global Insurance DeSDUWPHQW DQG VHUYHV RQ WKH ¿UP¶V %RDUG RI 'LUHFWRUV WKH
Management Committee and the Shareholders Compensation
Committee. He joined Cozen O’Connor in June 2004. His
practice concentrates in insurance coverage and bad faith
OLWLJDWLRQLQYROYLQJDZLGHDUUD\RI¿UVWDQGWKLUGSDUW\FODLPV
including professional liability, pollution, food contamination,
pharmaceutical products, construction projects, advertising
injury and medical devices. He is AV rated by his peers and
has been recognized as a Super Lawyer and “Top Lawyer
in Texas” 2011- 2015 in the area of insurance coverage
litigation. Joe is a member of numerous professional organizations, including the Federation of Defense & Corporate Counsel (FDDC) as well as the Defense Research Institute,
American Bar Association, Insurance Coverage and Tort Committees and the State Bar of
Texas, Insurance Coverage Section. Joe was recently elected as a fellow of the American
College of Coverage and Extracontractual Counsel, an organization committed to the
FUHDWLYHHWKLFDODQGHI¿FLHQWDGMXGLFDWLRQRIFRYHUDJHDQGH[WUDFRQWUDFWXDOGLVSXWHV-RH
earned his Bachelor of Science from the University of Southern Mississippi in 1982, where
he graduated with highest honors, and his law degree, cum laude, from Tulane University
in 1987. During the 1985-86 academic year, Joe was a Fulbright Scholar at the University
of Warsaw Law Institute in Poland.

 2Q'HFHPEHUWKH-XGLFLDO3DQHOIRU0XOWLGLVWULFW/LWLJDWLRQ ³-30/´ FHQWUDOized the Arrington DFWLRQDQGWKHRWKHU1&$$FRQFXVVLRQLQMXU\FDVHVLQD0XOWL'LVWULFW
/LWLJDWLRQ ³0'/´ VW\OHGDVIn re: National Collegiate Athletic Association Student-Athlete
Concussion Injury LitigationEHIRUHWKH+RQRUDEOH-RKQ=/HHIRUFRRUGLQDWHGSUHWULDO
SURFHHGLQJV WKH³1&$$0'/´ 3 Because the Arrington action was so advanced at the
WLPHWKH1&$$0'/ZDVFUHDWHGWKHSOHDGLQJV¿OHGLQWKHArrington action became the
RSHUDWLYHGRFXPHQWVLQWKH1&$$0'/WKHGLVFRYHU\H[FKDQJHGWRGDWHLQWKHArrington
DFWLRQZDVXVHGLQWKH1&$$0'/IRUQHJRWLDWLRQSXUSRVHVDQGHYHQWXDOO\WKHArrington
SODLQWLIIV¶FRXQVHOZDVDSSRLQWHG DORQJZLWKFHUWDLQRWKHUSODLQWLIIV¶FRXQVHO DV/HDG&RXQVHOIRUWKHSODLQWLIIVLQWKH1&$$0'/4$IWHUVLJQL¿FDQWQHJRWLDWLRQVDPRQJWKHYDULRXV
SODLQWLIIV¶DWWRUQH\VDVZHOODVZLWKWKH1&$$/HDG&RXQVHOIRUWKHSODLQWLIIVDQG/HDG
&RXQVHOIRUWKH1&$$UHDFKHGDQDJUHHPHQWWRUHVROYHWKHSODLQWLIIV¶PHGLFDOPRQLWRULQJ
FODLPV WKH³PHGLFDOPRQLWRULQJVHWWOHPHQW´RU³VHWWOHPHQW´ DQGRQ-XO\¿OHGD
 ,QUH1DWLRQDO&ROOHJLDWH$WKOHWLF$VV¶Q6WXGHQW$WKOHWH&RQFXVVLRQ,QMXU\/LWLJ1RFY
1',OO¿OHG6HSW 

3

See1RWL¿FDWLRQRI'RFNHW(QWU\,QUH1DW¶O&ROOHJLDWH$WKOHWLF$VV¶Q6WXGHQW$WKOHWH&RQFXVVLRQ
,QMXU\/LWLJ1R&9 1',OO-XO (&)1R
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James Yukevich, the founder of Yukevich | Cavanaugh has
represented the world’s leading companies in helmet, sports
equipment, vehicle, tire, and various other types of consumer
and industrial product litigation across the United States. He
currently serves as coordinating counsel and trial counsel for
Michelin North America. He has served as Assistant General
Counsel for Honda, as well as Mass Disaster Counsel for
Burlington Northern Santa Fe Railroad. He is a member of the
American Board of Trial Advocates, the Southern California
Defense Counsel, and American Trial Lawyers Association.
As a recognized expert on trial-related topics, Mr. Yukevich
has been a featured speaker at numerous Defense Research Institute and American Bar
Association events. Mr. Yukevich was recently selected by Best Lawyers as the Los Angeles Product Liability Defense “Lawyer of the Year” for 2015. His recent cases have been
repeatedly honored as “Top Defense Verdicts” by the California Daily Journal for the last
6 years in a row.
0RWLRQIRU3UHOLPLQDU\$SSURYDORI&ODVV6HWWOHPHQWDQG&HUWL¿FDWLRQRI6HWWOHPHQW&ODVV
7KHVHWWOHPHQWFODVVLVGH¿QHGDV³$OOSHUVRQVZKRSOD\HGDQ1&$$VDQFWLRQHGVSRUWDW
DQ1&$$PHPEHULQVWLWXWLRQDWDQ\WLPHWKURXJKWKHGDWHRI3UHOLPLQDU\$SSURYDO´ The
settlement class is, therefore, quite broad, as it encompasses all IRUPHUDQGFXUUHQW1&$$
athletes, through the date of preliminary approval of the settlement. In other words, there is
no limitation on when the student athlete played college sports or which sport the student
athlete played. The class is estimated to encompass over four million individuals.
The settlement resolves all medical monitoring claims on a class-wide basis, and speFL¿FDOO\SURYLGHVIRUDPLOOLRQFRPPRQIXQGIRUWKHFUHDWLRQIRUDPHGLFDOPRQLWRULQJ
SURJUDPZKLFKLQFOXGHVDWZRVWHSVFUHHQLQJSURFHVVFRPSULVHGRI  DVFUHHQLQJTXHVtionnaire, the results of which will determine whether a class member advances to the next
VWHSDQG  DSK\VLFDOH[DPLQDWLRQZKLFKLQFOXGHVDQHXURORJLFDODQGDQHXURFRJQLWLYH
assessment. The settlement requires participating class members to waive class claims for
personal injury, but permits members to bring personal injury claims on an individual basis.
7KHVHWWOHPHQWFRQWHPSODWHVWKHFUHDWLRQRID0HGLFDO6FLHQFH&RPPLWWHHFRPSULVHGRI
four medical experts with expertise in the diagnosis, care and management of concussions
in sport and mid- to late-life neurodegenerative disease.87KH0HGLFDO6FLHQFH&RPPLWWHH

See,QUH1DW¶O&ROOHJLDWH$WKOHWLF$VV¶Q6WXGHQW$WKOHWH&RQFXVVLRQ,QMXU\/LWLJ1R&9
:/DW  1',OO'HF 
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$QGUHD&RUWODQGMRLQHG&R]HQ2¶&RQQRU¶V3KLODGHOSKLDRI¿FH
in September 2009 and is an associate in the Global Insurance
*URXS6KHIRFXVHVKHUSUDFWLFHRQWKLUGSDUW\DQG¿UVWSDUW\
insurance coverage litigation. Andrea has substantial experience with concussion-related injury coverage cases, Chinese
GU\ZDOOFRYHUDJHFDVHV6KHDOVRKDVVLJQL¿FDQWH[SHULHQFH
with mass toxic tort cases, large-scale property losses, sexual
abuse cases, construction defect issues, and associated bad
faith issues. Andrea has been involved in litigation involving
multi-million dollar coverage disputes related to primary
and excess liability policies, as well as primary and excess
property policies. She has analyzed and provided opinions to insurance company clients on
a wide variety of insurance coverage issues involving occurrence issues, loss allocation, trigger, policy formation, coverage grants, loss exclusions, claim valuation, claim handling and
bad faith. She also has experience in commercial and civil litigation. Andrea has authored
several articles and is a frequent speaker at industry events and in-house client seminars
on a variety of liability and property insurance topics, including: Chinese drywall; social
media; cyber losses and cyber insurance; bad faith; green commercial construction and
property insurance; anti-concurrent causation; and concussion-related injury litigation
and coverage issues. Andrea’s recent publications include: Horses Are Off The Shelves,
But Litigation Will Continue (Law 360, May 6, 2013); Pennsylvania Makes Its Mark On
Chinese Drywall Dispute (Law 360, April 26, 2013); The Chinese Drywall “Crisis”: Its
Impact On Insurers and the Future of Litigation (Business Insurance, March 13, 2012);
Court “Unlikes” Claim of Facebook Privacy (Best’s Review, February 2012) Andrea earned
her undergraduate degree, highest honors, from the Rutgers College Honors Program of
Rutgers University. Andrea earned her law degree, magna cum laude, from the University
of Miami School of Law. Andrea is a member of the New Jersey State, Pennsylvania, and
American Bar Associations.

is largely responsible for determining, among other things, the locations of the medical
monitoring program locations, the substance of the screening questionnaire, the algorithm
for scoring responses to the questionnaire, and the criteria to be eligible for a medical evaluation.9$FODVVPHPEHUPD\FRPSOHWHWKHTXHVWLRQQDLUHRQFHHYHU\¿YH\HDUVXQWLODJH
DQGWKHQRQFHHYHU\WZR\HDUVDIWHUDJHEXWQRPRUHWKDQ¿YHWLPHVGXULQJWKHPHGLFDO
monitoring period, and may qualify up to two times for a medical evaluation.
9
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Thomas Borncamp, a partner at Yukevich | Cavanaugh, has
been trial counsel in numerous cases. He has successfully
defended Fortune 500 and other manufacturers in complex,
high-exposure and class action law suits across the United
States involving helmets, vehicles, tires, sporting goods,
airplanes and protective equipment. He has also defended
manufacturers in brain injury litigation, including cases involving concussions, subdural hematomas and diffuse axonal
injuries. His practice also involves managing national and regional litigation and providing guidance regarding discovery
to U.S. and foreign corporate defendants. He is a member of
the Legal Task Force for the Sports & Fitness Industry Association. He has been a speaker
on trial practice, mediation, discovery, and brain injury litigation. His recent cases have
been repeatedly honored as “Top 20 Defense Verdicts” by the California Daily Journal.
Certain plaintiffs’ attorneys have opposed the medical monitoring settlement, and have
DUJXHGDPRQJRWKHUWKLQJVWKDWWKHYDVWPDMRULW\RIFODVVPHPEHUVUHFHLYHQREHQH¿WDW
all from the settlement and that forfeiting the ability to bring personal injury claims on a
class-wide basis essentially results in class members being unable to bring personal injury
FODLPVDWDOODVLWZLOOEHH[WUHPHO\GLI¿FXOWWRGRVRRQDQLQGLYLGXDOEDVLV
 $WDKHDULQJRQ-XO\-XGJH/HHRUGHUHGWKHSDUWLHVWRVXEPLWDGGLWLRQDOEULH¿QJ
RQFHUWDLQLVVXHVRIFRQFHUQVSHFL¿FDOO\  WKHDELOLW\RIWKHSURSRVHGPHGLFDOPRQLWRULQJ
VHWWOHPHQWFODVVWRZDLYHWKHLUULJKWVWRSXUVXHFODVVZLGHSHUVRQDOLQMXU\UHOLHIDQG  WKH
ascertainability of the settlement class and the reasonableness of the proposed notice and
related procedures.7KHUHDIWHUWKHSDUWLHV¿OHGVXEVWDQWLYHEULH¿QJRQWKHVHLVVXHV
 :LWKUHVSHFWWRWKH¿UVWLVVXHWKHSDUWLHVDUJXHGWKDWWKHDELOLW\WRSXUVXHFODLPVRQD
class basis is not a substantive right, class treatment is not itself a remedy, and the proposed
settlement includes the additional procedural protections of class notice and the opportunity
to opt out of the settlement class.:LWKUHVSHFWWRWKHVHFRQGLVVXHWKHSDUWLHVDOOHJHWKDWWKH

See2SSRVLWLRQWR0RWLRQE\3ODLQWLIIV$GULDQ$UULQJWRQ'HUHN2ZHQV$QJHOLFD3DODFLRV.\OH6RORPRQIRU6HWWOHPHQW3ODLQWLII¶V0RWLRQIRU3UHOLPLQDU\$SSURYDORI&ODVV6HWWOHPHQW &HUWL¿FDWLRQRI
6HWWOHPHQW&ODVV,QUH1DW¶O&ROOHJLDWH$WKOHWLF$VV¶Q6WXGHQW$WKOHWH&RQFXVVLRQ,QMXU\/LWLJ1R
& 1',OO$XJ (&)1R



See&DVH0DQDJHPHQW2UGHU1R,QUH1DW¶O&ROOHJLDWH$WKOHWLF$VV¶Q6WXGHQW$WKOHWH&RQFXVVLRQ
,QMXU\/LWLJ1R& 1',OO-XO (&)1R



See6HWWOHPHQW&ODVV5HSUHVHQWDWLYHV¶6XSSOHPHQWDO6XEPLVVLRQ,Q6XSSRUW2I3ODLQWLIIV¶0RWLRQ)RU
3UHOLPLQDU\$SSURYDO2I6HWWOHPHQW%\$GULDQ$UULQJWRQ3DXO0RUJDQ-LP2¶&RQQRU'HUHN2ZHQV
$QJHOLFD3DODFLRV.\OH6RORPRQ6HDQ6ZHHQH\6KDUURQ':DVKLQJWRQ$EUDP5REHUW:ROI'DQ$KHUQ
-HII&DOGZHOO-RKQ'XURFKHU,QUH1DW¶O&ROOHJLDWH$WKOHWLF$VV¶Q6WXGHQW$WKOHWH&RQFXVVLRQ,QMXU\
/LWLJ1R& 1',OO$XJ (&)1R
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settlement class is ascertainable and that the proposed notice plan will reach approximately
RIWKHVHWWOHPHQW,QVXSSRUWWKHSDUWLHV¿OHGDQRWLFHSODQZKLFKGHWDLOVWKHQXPHURXV
different aspects of the proposed “phased” or “incremental” approach to notice – that is,
to spend a portion of the notice budget at the onset of the notice period on different types
of notice (e.g., print publications, settlement website, internet publication, press releases,
etc.), monitor each notice vehicle to evaluate its effectiveness, and spend the balance of the
budget on the vehicle(s) which are most effective.
 2Q2FWREHU-XGJH/HHKHOGDKHDULQJRQWKHSDUWLHV¶VXSSOHPHQWDOVXEPLVVLRQV
and the motion for preliminary approval. At that hearing, the judge expressed a number of
FRQFHUQVDERXWWKHWHUPVRIWKHVHWWOHPHQWLQFOXGLQJ
 WKHVFRSHRIWKHSXWDWLYHFODVV VSHFL¿FDOO\WKHLQFOXVLRQRIQRQFRQWDFWVSRUWV
in the putative class despite there not being a plaintiff representative who played
QRQFRQWDFWVSRUWDQGWKDWFHUWDLQQHZJXLGHOLQHVWREHLPSOHPHQWHGE\1&$$
PHPEHULQVWLWXWLRQVDSSO\RQO\WRFRQWDFWVSRUWV 
 ZKHWKHUQRWLFHFDQEHDFFRPSOLVKHGGXHWRWKHODFNRIWHPSRUDOOLPLWDWLRQRQ
WKHSXWDWLYHFODVV
3. the likelihood that personal injury lawyers will take moderately valued concusVLRQUHODWHGLQMXU\FODLPVRQDQLQGLYLGXDOEDVLV
 WKHSURSULHW\RIWKHFODVVZDLYHUIRUSHUVRQDOLQMXU\FODLPV
 WKHOLNHOLKRRGWKDW1&$$PHPEHUVFKRROVZLOOFRPSO\ZLWKWKH1&$$¶VUHTXHVW
for contact information for all student athletes (for purposes of direct notice) and
fairly expensive new guidelines (e.g., having a physician present at all contact
VSRUWJDPHVDQGSUDFWLFHV HVSHFLDOO\ZKHUHWKH1&$$FDQQRWPDQGDWHFRPSOLDQFH 
 VSHFL¿FVUHJDUGLQJWKHPHGLFDOPRQLWRULQJSURJUDPLQFOXGLQJWKHFULWHULDIRU
evaluating the questionnaire and determining who will receive a medical exam
DQGFODVVPHPEHUV¶DFFHVVLELOLW\WRWHVWLQJFHQWHUVDQG

See6HWWOHPHQW&ODVV5HSUHVHQWDWLYHV¶0RWLRQ)RU$SSURYDO2I1RWLFH3ODQ%\'DQ$KHUQ$GULDQ$UULQJWRQ-HII&DOGZHOO-RKQ'XURFKHU3DXO0RUJDQ-LP2¶&RQQRU'HUHN2ZHQV$QJHOLFD3DODFLRV.\OH
6RORPRQ6HDQ6ZHHQH\6KDUURQ':D,QUH1DW¶O&ROOHJLDWH$WKOHWLF$VV¶Q6WXGHQW$WKOHWH&RQFXVVLRQ
,QMXU\/LWLJ1R& 1',OO$XJ (&)1R
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 FHUWDLQSURYLVLRQVLQWKHVHWWOHPHQWDJUHHPHQWLQFOXGLQJWKH1&$$¶VULJKWWR
DUHYHUVLRQRIDQ\XQXVHGIXQGVDQGWKH1&$$¶VULJKWWRZLWKGUDZIURPWKH
VHWWOHPHQWSULRUWR¿QDODSSURYDO
 -XGJH /HH TXHVWLRQHG FRXQVHO IRU DOO SDUWLHV UHJDUGLQJ WKHVH FRQFHUQV DQG DGYLVHG
that he would take the parties’ responses at the hearing and prior written submissions under
DGYLVHPHQWDQGLVVXHDUXOLQJ2QHRIWKHFRQFHUQVH[SUHVVHGE\WKHFRXUWZDVDGHTXDF\RI
UHSUHVHQWDWLRQJLYHQWKDWWKHVHWWOHPHQWFODVVSHUWDLQVWRDOO1&$$DWKOHWHV6SHFL¿FDOO\
the court questioned the ability of the proposed class representatives, who participated in
contact sports, to represent class members who played non-contact spots. In an effort to
DGGUHVVWKLVFRQFHUQLQODWH1RYHPEHUWKHSODLQWLIIV¿OHGDPRWLRQWRDGGWZRQRQ
FRQWDFWVSRUWFODVVUHSUHVHQWDWLYHV DPHPEHURID1&$$ZRPHQ¶VJROIWHDPDQGDPHPEHU
RID1&$$PHQ¶VFURVVFRXQWU\DQGWUDFNDQG¿HOGWHDP 7KH1&$$¿OHGDVXSSOHPHQWDO
submission regarding the adequacy of representation and the scope of the proposed settlement class, in which it noted, among other things, that the only difference in the settlement
between contact and non-contact sports was the requirement for contact sports that medical
personnel with concussion training be present at games and available at practices.
The court, however, at a hearing on the plaintiffs’ motion, sought further explanation as
to how the proposed new class representatives represent the interests of other non-contact
sport athletes, and expressed concern that the proposed new representatives had not had
VXI¿FLHQWWLPHWRUHYLHZDQGDQDO\]HWKHVHWWOHPHQW7KHUHDIWHURQ'HFHPEHUWKH
court denied preliminary approval of the medical monitoring settlement, noting, in short,
that the court still has concerns regarding numerous issues related to the settlement, most
VLJQL¿FDQWO\  WKHDGHTXDF\RIUHSUHVHQWDWLRQDQG  DVFHUWDLQDELOLW\RIFODVVPHPEHUV
and the proposed notice plan.7KHFRXUWDOVRH[SUHVVHGFRQFHUQVUHJDUGLQJ  WKH1&$$¶V
ability to bind its member institutions, (4) the criteria used to evaluate and score the screenLQJTXHVWLRQQDLUHV  WKHOLPLWDWLRQVRQWKHTXHVWLRQQDLUHVDQGPHGLFDOHYDOXDWLRQV  
SURJUDPORFDWLRQVDQG  WKHUHYHUVLRQSURYLVLRQ ZKHUHXQXVHGIXQGVUHYHUWWRWKH1&$$
DIWHU\HDUV 

See 7UDQVFULSWRI+HDULQJDW,QUH1DW¶O&ROOHJLDWH$WKOHWLF$VV¶Q6WXGHQW$WKOHWH&RQFXVVLRQ
,QMXU\/LWLJ1R&9 1',OO2FW (&)1R
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 7KURXJKRXWWKH¿UVWIHZPRQWKVRIWKHSODLQWLIIVDQGWKH1&$$¿OHGQXPHURXV
VXEPLVVLRQVLQDQHIIRUWWRDGGUHVVWKHFRXUW¶VFRQFHUQV6SHFL¿FDOO\LQHDUO\-DQXDU\
WKHSODLQWLIIV¿OHGDUHQHZHGPRWLRQWRDGGDVQDPHGSODLQWLIIVDQGFODVVUHSUHVHQWDWLYHV
IRUPHUDWKOHWHVZKRSOD\HGQRQFRQWDFWVSRUWV HJPHPEHUVRIJROIWUDFN ¿HOGVRIWEDOO
baseball and volleyball teams), and, in support of the renewed motion, attached a declaration of the retired federal judge who helped facilitate the medical monitoring settlement. In
ODWH)HEUXDU\WKHSDUWLHV¿OHGDMRLQWVXEPLVVLRQUHJDUGLQJWKHIHDVLELOLW\DQGFRVWRI
direct notice.
 )LQDOO\RQ$SULOWKHSDUWLHV¿OHGQXPHURXVVXEPLVVLRQVRXWOLQLQJWKHLUHIforts to address the court’s concerns, including an updated report from the plaintiffs’ expert
UHJDUGLQJVXI¿FLHQF\RIWKHIXQGDPRXQWXVLQJWKH1&$$¶VUHSRUWHGFRQFXVVLRQGDWDDQ
XSGDWHGQRWLFHSODQDUHSRUWIURPWKH0HGLFDO6FLHQFH&RPPLWWHHVHWWLQJRXWDVFUHHQLQJ
questionnaire to be used to determine if an athlete should be subject to a physical exam,
D VSHFL¿F SURFHGXUH JRYHUQLQJ SK\VLFDO H[DPV DQG D UHSRUW UHJDUGLQJ RYHUDOO SURJUDP
administration.$FFRUGLQJO\WKHSDUWLHV¿OHGD-RLQW0RWLRQIRU3UHOLPLQDU\$SSURYDORI
WKH&ODVV6HWWOHPHQWDQG&HUWL¿FDWLRQRIWKH6HWWOHPHQW&ODVV
The parties state that they have revised provisions in the settlement agreement that
the court found problematic (e.g., any excess amount in the fund after the lifespan of the
SURJUDPLVQRZWREHXVHGIRUFRQFXVVLRQUHVHDUFKLQVWHDGRIUHYHUWLQJEDFNWRWKH1&$$ 
DQGDFFRUGLQJO\¿OHGDQDPHQGHGFODVVDFWLRQVHWWOHPHQWDJUHHPHQW)LQDOO\WKHSDUWLHV
¿OHGDIRXUWKDPHQGHGFRPSODLQWZKLFKQDPHVIRUPHUVWXGHQWVZKRSDUWLFLSDWHGLQFRQWDFW
sports as well as non-contact sports as defendants and named representatives.
The core of the amended settlement agreement is the same as the prior agreement,
DQGUHTXLUHVWKH1&$$WRFUHDWHDPLOOLRQIXQGIRUPHGLFDOPRQLWRULQJRIFXUUHQWDQG
former athletes in contact and non-contact sports (which will be used to monitor athletes
for brain trauma, both through a written screening test and physical examinations), toughen
return-to-play rules after an athlete sustains a concussion, require medical personnel at
1&$$VSRQVRUHGHYHQWVDQGSUDFWLFHVWRSURPSWO\WUHDWDQDWKOHWHZKRVXVWDLQVDFRQFXVVLRQDQGVLPLODUSURYLVLRQV7KHFRXUWKDVVHWD-XO\VWDWXVKHDULQJWRDGGUHVVWKH
parties’ submissions.
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b. Individual Actions
There are presently nine known individual concussion-related injury lawsuits pending
DJDLQVWWKH1&$$ The individual actions are varied. For example, some plaintiffs name
RQO\WKH1&$$DVDGHIHQGDQWZKLOHRWKHUVQDPHPHPEHUVFKRROVLQGLYLGXDOV HJFRDFKHV
trainers, etc.) and equipment manufacturers, and some plaintiffs seek compensatory or punitive damages, while others also seek medical monitoring. These actions are also in different
stages of litigation, and, in certain cases, the parties have begun to engage in discovery or
substantive motion practice.
For example, in the Sheely DFWLRQGLVFRYHU\LVRQJRLQJ,Q'HFHPEHUWKH1&$$
3UHVLGHQW'U0DUN(PPHUWZDVGHSRVHG$VGLVFXVVHGLQJUHDWHUGHWDLOEHORZWKH1&$$
DOVR¿OHGDPRWLRQIRUVXPPDU\MXGJPHQW$VDOVRGLVFXVVHGEHORZLQWKHOnyshko action,
WKH1&$$¿OHGSUHOLPLQDU\REMHFWLRQVWRWKHSODLQWLIIV¶FRPSODLQWZKLFKWKHFRXUWRYHUruled.




 /HJDO7KHRULHV'HIHQVHVDQG2WKHU&RQVLGHUDWLRQV

 7KHSODLQWLIIVLQWKHQXPHURXVFODVVDFWLRQFRPSODLQWV¿OHGDJDLQVWWKH1&$$JHQHUDOO\
DOOHJHWKDWWKH1&$$DFWHGQHJOLJHQWO\DQGEUHDFKHGLWVGXW\WRLWVFROOHJHDWKOHWHVE\QRW
taking reasonable steps to prevent head injuries despite knowing how severe the repercussions may be for an athlete who suffers a head injury. The plaintiffs allege that the medical
science community has long recognized the debilitating effects of concussions and other
traumatic brain injuries, and has noted on numerous occasions and in various studies that
repeated impact to the head can cause permanent brain damage and increase the risk of
long-term cognitive decline and disability.
 7RGDWHWKHIROORZLQJLQGLYLGXDOFRQFXVVLRQUHODWHGLQMXU\FDVHVKDYHEHHQ¿OHGDJDLQVWWKH1&$$



 6KHHO\Y1&$$, 1R9 0RQWJRPHU\&W\&LU&W0G  ¿OHG$XJ 
 :HOOVY1&$$, 1R&9 0RELOH&W\&LU&W$OD  ¿OHG6HSW 
 $QGHUVRQY1&$$, 1R (DVW%DWRQ5RXJH3DULVKWK-XG'LVW&W ¿OHG-XQ
 
 2Q\VKNRY1&$$1R&&9 :DVK&W\&W&RPP3OHDV3D  ¿OHG-XQ
EXWRULJLQDOO\¿OHGLQIHGHUDOFRXUWRQ'HF 
 %UDGOH\ Y 1&$$ 1R FY5%: ''&  UHPRYHG$SURULJLQDOO\
¿OHGLQVWDWHFRXUWRQ$XJ 
 :DOHQY1&$$1RFY 0XOWQRPDK&W\&LU&W2U  ¿OHG$XJ 
 6FKPLW]Y1&$$1R&9 &X\DKRJD&W\2K  ¿OHG2FWEXWRULJLQDOO\
¿OHGLQIHGHUDOFRXUWRQ-XQ 
 &XQQLQJKDPY1&$$, 1R'& 7H['LVW&W'DOODV&W\WK  ¿OHG2FW
 DQG
 &DOGHURQHY1&$$1R 1<6XS&W4XHHQV&W\  ¿OHG6HSW 
7KHLQGLYLGXDODFWLRQVDUHDOPRVWDOOSHQGLQJLQVWDWHUDWKHUWKDQIHGHUDOFRXUWEHFDXVHWKH1&$$
has claimed that, as an unincorporated association, it is a citizen of every state and therefore, when
WKH1&$$LVDGHIHQGDQWWKHUHLVQRGLYHUVLW\MXULVGLFWLRQLQIHGHUDOFRXUW
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 $FFRUGLQJWRWKHSODLQWLIIVWKH1&$$ZDVDZDUHRIEXWGLVUHJDUGHGWKHJHQHUDOFRQVHQVXVRIWKHPHGLFDOVFLHQFHFRPPXQLW\DQGWKHPRXQWLQJVFLHQWL¿FOLWHUDWXUHUHJDUGLQJ
the long-term effects of concussions and head trauma or the link between concussions and
FHUWDLQVSRUWV5DWKHUWKH1&$$IDLOHGWRLPSOHPHQWDQ\JXLGHOLQHVRUUXOHVWRSUHYHQW
repeated concussions or educate players about their increased risk, refused to endorse any
of the recommended return to play procedures (and rather continued to allow players to
play on the days immediately following their receipt of a concussion) and failed to take any
action to educate its student athletes on the risks of repeated head traumas.
 7KH1&$$KDVDEVWDLQHGIURPOLWLJDWLQJLWVVXEVWDQWLYHGHIHQVHVLQWKHFODVVDFWLRQVDQG
WKH1&$$0'/OLNHO\EHFDXVHWKH1&$$¶VVWURQJHVWVXEVWDQWLYHGHIHQVHLVDUJXDEO\WKH
PRVWSUREOHPDWLFGHIHQVHIURPDSXEOLFUHODWLRQVVWDQGSRLQW±WKDWLVWKDWWKH1&$$GRHV
not owe a legal duty to the student athletes who play sports at its member schools because
it has very little control over how its member schools educate, train and care for student
athletes, and rather, the control is left to the member schools themselves. However, in late
-DQXDU\WKH1&$$¿OHGDQDQVZHUWRWKHSODLQWLIIV¶WKLUGDPHQGHGFRPSODLQWZKLFK
LQFOXGHGDI¿UPDWLYHGHIHQVHVLQFOXGLQJWKDWWKHSODLQWLIIV¶FODLPVDUHEDUUHGE\DVVXPStion of the risk, that the plaintiffs’ claims are barred by the contact sports exception to the
ordinary standard of care doctrine, that all of a plaintiff’s claims are barred to the extent that
plaintiff’s injuries were caused by his or her own conduct, and that all of a plaintiff’s claims
are barred to the extent the plaintiff “did not actually sustain a concussion and therefore
suffered no injury.”
 7KH1&$$KDVDOVRPDGHVLPLODUDUJXPHQWVLQFHUWDLQLQGLYLGXDOFDVHV)RUH[DPSOH
in the OnyshkoDFWLRQWKH1&$$¿OHGSUHOLPLQDU\REMHFWLRQVWRWKHSODLQWLIIV¶FRPSODLQWRQ
-XO\LQZKLFKLWDUJXHG  WKH1&$$RZHVQROHJDOGXW\WRSUHYHQWULVNVLQKHUHQWLQDQDFWLYLW\DQG  WKHSODLQWLIIVKDYHQRWSOHDGWKHOHJDOVRXUFHRIDQ\DOOHJHGGXW\
RZHGE\WKH1&$$ VSHFL¿FDOO\ D WKH1&$$GLGQRWDVVXPHDOHJDOGXW\WRWKHSODLQWLII
VWXGHQWDWKOHWH E QHLWKHUWKH1&$$¶VDVSLUDWLRQDOPLVVLRQVWDWHPHQWVQRUSUDFWLFHRIPDNLQJ
VDIHW\UHFRPPHQGDWLRQVFUHDWHDOHJDOGXW\DQG F WKHUHLVQRVSHFLDOUHODWLRQVKLSEHWZHHQ
WKHSODLQWLIIVWXGHQWDWKOHWHDQGWKH1&$$ 7KHFRXUWRYHUUXOHGWKH1&$$¶VSUHOLPLQDU\
REMHFWLRQVRQ'HFHPEHU
 ,QDGGLWLRQWRODFNRIGXW\WKH1&$$¶VRWKHUVXEVWDQWLYHGHIHQVHVLQFOXGHDVVXPSWLRQ
of the risk, contributory or comparative negligence on behalf of the student athlete, and lack
RIFDXVDWLRQ7KH1&$$OLNHZLVHKDVUHIUDLQHGIURPOLWLJDWLQJWKHVHGHIHQVHVLQWKHFODVV
DFWLRQVDQGWKH1&$$0'/EXWKDVWHHGXSWKHVHGHIHQVHVLQFHUWDLQLQGLYLGXDOFDVHV
For example, in the Sheely DFWLRQZKLFKLVDZURQJIXOGHDWKFODLPWKH1&$$¿OHG
DPRWLRQIRUVXPPDU\MXGJPHQWRQ-DQXDU\LQZKLFKLWDUJXHGWKDWWKHSODLQWLII
student athlete assumed the risk inherent in the sport of football and that the plaintiff could
QRWVKRZWKDWWKDWWKH1&$$ZDVWKHSUR[LPDWHFDXVHRIWKHSODLQWLIIVWXGHQWDWKOHWH¶VGHDWK
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2Q0DUFKWKH1&$$¿OHGDQDQVZHUZLWKHLJKWDI¿UPDWLYHGHIHQVHVLQFOXGLQJ
contributory negligence of the plaintiff student athlete, assumption of the risk, and the contact
VSRUWVH[FHSWLRQWRWKHRUGLQDU\VWDQGDUGRIFDUH6LPLODUO\LQWKHOnyshko action, after its
SUHOLPLQDU\REMHFWLRQVZHUHRYHUUXOHGWKH1&$$¿OHGDQDQVZHUZLWKQHZPDWWHULQZKLFK
it asserted that the plaintiff’s claims are barred by assumption of the risk, the contact sports
exception to the ordinary standard of case, and the plaintiff’s failure to mitigate damages.
 :KLOHLWUHPDLQVWREHVHHQSODLQWLIIVZLOODUJXHWKDWWKHUHLVVXI¿FLHQWHYLGHQFHWRLQGLFDWHWKDWWKH1&$$RZHGVWXGHQWDWKOHWHVDGXW\DQGWKDWWKH1&$$EUHDFKHGWKDWGXW\
)RUH[DPSOHZLWKUHVSHFWWRGXW\WKH1&$$¶VZHEVLWHFRQWDLQVDVWDWHPHQWWKDW³WKH1&$$
is leading a national effort to partner with member schools, the Department of Defense and
the public sector to conduct research, promote policies and develop educational materials
WKDWEHQH¿WWKHVDIHW\H[FHOOHQFHDQGZHOOQHVVRIDOODWKOHWHV´:LWKUHVSHFWWREUHDFK
WKH1&$$IDLOHGWRDGRSWYDULRXVVXJJHVWHGLQWHUQDWLRQDOJXLGHOLQHVIRUFRQFXVVLRQPDQDJHPHQWLQFOXGLQJWKRVHLQWKH9LHQQD3URWRFROZKLFKDURVHIURPWKH,QWHUQDWLRQDO
6\PSRVLXPRQ&RQFXVVLRQLQ6SRUWKHOGLQ9LHQQDLQ
 &DXVDWLRQZLOOEHGHWHUPLQHGRQDQLQGLYLGXDOEDVLV3ODLQWLIIVZLOOOLNHO\DUJXHWKDW
WKH1&$$VKRXOGKDYHIRUHVHHQWKDWFRDFKHVDQGWUDLQHUVPLJKWDOORZ RUHYHQHQFRXUage) student athletes to return to play before they fully recovered from their head injuries
or before all of their concussion symptoms had subsided. Based on the recent publicity
UHJDUGLQJFRQFXVVLRQVWKHUHPD\EHV\PSDWK\IRUWKHDUJXPHQWWKDWWKH1&$$ZDVLQD
XQLTXHSRVLWLRQWROHJLVODWHUXOHVWKDWZRXOGSURWHFWVWXGHQWDWKOHWHVWKDWWKH1&$$NQHZ
WKHVHW\SHVRIUXOHVZHUHQHFHVVDU\DQGWKDWWKH1&$$¶VIDLOXUHWRSURPXOJDWHDSSURSULDWH
rules caused foreseeable injuries to student athletes whose concussions could have been
prevented or who were improperly treated after being injured.
B. Concussion-Related Injury Litigation Against The NFL




 6WDWXVRI/LWLJDWLRQ
a. Class Actions

 ,Q-XO\VHYHQW\WKUHHIRUPHU1)/SOD\HUV¿OHGWKHDFWLRQVW\OHGDVMaxwell, et al.
v. NFL, et al.1R%& /$&W\6XS&W DJDLQVWWKH1)/LWVOLFHQVLQJGHSDUWPHQW
and various helmet-manufacturers, alleging that concussions and other injuries sustained
GXULQJWKHLU1)/FDUHHUVKDGUHVXOWHGLQEUDLQDQGRWKHUQHXURORJLFDOGDPDJHDQGWKDWDW
LWVKLJKHVWPDQDJHPHQWOHYHOVWKH1)/QHJOLJHQWO\IDLOHGWRSURWHFWSOD\HUVDJDLQVWVXFK
ORQJWHUPLQMXULHV/HVVWKDQRQHPRQWKODWHUWKHSXWDWLYHFODVVDFWLRQRIEasterling, et al. v.
NFL, et al., 1RFY$% ('3D ZDV¿OHGE\VHYHQIRUPHUSOD\HUVZKREURXJKW
VLPLODUDOOHJDWLRQVRQEHKDOIRIDSURSRVHGFODVVRIIRUPHU1)/SOD\HUV
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 2Q-DQXDU\WKH-30/FHQWUDOL]HGWKHEasterling and Maxwell action, and the
RWKHU1)/FRQFXVVLRQLQMXU\FDVHVLQDQDFWLRQDVIn re: National Football League Players’
Concussion Injury LitigationLQWKH(DVWHUQ'LVWULFWRI3HQQV\OYDQLDEHIRUHWKH+RQRUDEOH
$QLWD%URG\IRUFRRUGLQDWHGSUHWULDOSURFHHGLQJV WKH³1)/0'/´  Thereafter, hundreds
RIFODVVDFWLRQFRQFXVVLRQUHODWHGLQMXU\ODZVXLWVZHUH¿OHGE\IRUPHU1)/SOD\HUVDQGWKHLU
VSRXVHV1RWDEOHSODLQWLIIVLQFOXGH5D\(DVWHUOLQJ(ULF$OOHQ0DUN5\SLHQ$OH[.DUUDV
0DUN&KPXUD-DPDO$QGHUVRQ$UW0RQN'DQQ\:KLWH-LP(YHUHWWDQG-XQLRU6HDX$W
SUHVHQWWKH1)/0'/LQYROYHVPRUHWKDQWKUHHKXQGUHGFRQVROLGDWHGDFWLRQVZLWKRYHU
¿YHWKRXVDQGSODLQWLIIV
 7KURXJKRXWWKHSODLQWLIIVDQGWKH1)/HQJDJHGLQKLJKO\SXEOLFL]HGVHWWOHPHQW
GLVFXVVLRQV,Q$XJXVWRIMXVWGD\VEHIRUHWKHVWDUWRIWKH1)/VHDVRQWKHSDUWLHVDQQRXQFHGWKDWWKH\KDGUHDFKHGDWHQWDWLYHPLOOLRQVHWWOHPHQW33 In early January
WKHSURSRVHG&ODVV&RXQVHOIRUWKHSODLQWLIIV¿OHGDPRWLRQLQWKH1)/0'/IRUDQ
order granting preliminary approval of the class action settlement agreement and conditionally certifying a settlement class and subclasses.347KH1)/0'/MXGJHKRZHYHUTXLFNO\
rejected the proposed agreement because she was concerned that there would not be enough
PRQH\WRFRYHUDOORIWKHFODLPVRIWKHHQWLUHFODVVZKLFKLVHVWLPDWHGWREHIRUPHU
players. The judge requested that the parties provide additional information so that the court
FRXOGHYDOXDWHWKHIDLUQHVVDQGDGHTXDF\RIWKHSURSRVHGVHWWOHPHQWDQGVSHFL¿FDOO\WKH
DFWXDULDOGDWDVXSSRUWLQJKRZDPLOOLRQIXQGZLWKD\HDUOLIHVSDQFRXOGDGHTXDWHO\
compensate the proposed class.
The parties subsequently provided additional information regarding the proposed
VHWWOHPHQWZKLFKVDWLV¿HGWKHFRXUWDVZHOODVDVOLJKWO\UHYLVHGVHWWOHPHQWDJUHHPHQW2Q
-XO\WKH1)/0'/MXGJHJUDQWHGSUHOLPLQDU\DSSURYDORIWKHVHWWOHPHQW The
revised settlement provides for a nationwide settlement class which consists of three types
RIFODLPDQWV

 ,QUH 1DW¶O)RRWEDOO/HDJXH3OD\HUV¶&RQFXVVLRQ,QMXU\/LWLJ,0'/1R1RPG
('3D 




 ,QUH1DW¶O)RRWEDOO/HDJXH3OD\HUV¶&RQFXVVLRQ,QMXU\/LWLJ)6XSSG -30/
 
33
See, e.g., NFL Agrees to Settle Concussion Suit for $765 Million, 1<7ංආൾඌ$XJDW$DYDLODEOHDWKWWSZZZQ\WLPHVFRPVSRUWVIRRWEDOOMXGJHDQQRXQFHVVHWWOHPHQWLQQÀFRQFXVVLRQ
VXLWKWPO"BU 
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 5HWLUHG1)/IRRWEDOOSOD\HUV JHQHUDOO\GH¿QHGDVDOOOLYLQJ1)/IRRWEDOOSOD\HUVZKRSULRUWRWKHGDWHRIWKHSUHOLPLQDU\DSSURYDODQGFODVVFHUWL¿FDWLRQ
order, retired – formally or informally – from playing professional football with
WKH1)/RUDQ\PHPEHUFOXELQFOXGLQJWKH$PHULFDQ)RRWEDOO/HDJXH:RUOG
/HDJXHRI$PHULFDQ)RRWEDOOWKH1)/(XURSH/HDJXHDQGWKH1)/(XURSD
/HDJXH 
 5HSUHVHQWDWLYHFODLPDQWV JHQHUDOO\GH¿QHGDVDXWKRUL]HGUHSUHVHQWDWLYHVRI
GHFHDVHGOHJDOO\LQFDSDFLWDWHGRULQFRPSHWHQWUHWLUHG1)/IRRWEDOOSOD\HUV 
and
 'HULYDWLYHFODLPDQWV JHQHUDOO\GH¿QHGDVFORVHIDPLO\PHPEHUVRIUHWLUHG1)/
football players who properly assert the right to sue by virtue of their relationVKLSZLWKDUHWLUHG1)/IRRWEDOOSOD\HU 38
The settlement outlines the following types of “qualifying diagnoses” and the maximum
PRQHWDU\DZDUGOHYHOVIRUHDFKGLDJQRVLV
x /HYHO1HXURFRJQLWLYH,PSDLUPHQW HDUO\GHPHQWLD ±PLOOLRQ
x /HYHO1HXURFRJQLWLYH,PSDLUPHQW PRGHUDWHGHPHQWLD ±PLOOLRQ
x $O]KHLPHU¶V'LVHDVH±PLOOLRQ
x 3DUNLQVRQ¶V'LVHDVH±PLOOLRQ
x $P\RWURSKLF/DWHUDO6FOHURVLV ³$/6´ FRPPRQO\UHIHUUHGWRDV/RX*HKULJ¶V
'LVHDVH±PLOOLRQDQG
x 'HDWKZLWK&7( FKURQLFWUDXPDWLFHQFHSKDORSDWK\ ±PLOOLRQ39
These awards may be reduced based on a retired player’s age at the time of diagnosis,
WKHQXPEHURI1)/VHDVRQVSOD\HGDQGRWKHUDSSOLFDEOHRIIVHWVRXWOLQHGLQWKHVHWWOHPHQW
agreement.
In addition to granting preliminary approval of the revised settlement, the judge also
VWD\HGDOODFWLRQVFRQVROLGDWHGLQWKH1)/0'/DQGHQMRLQHGDOOSURSRVHGVHWWOHPHQWFODVV
members from commencing, prosecuting or participating in any way in any other lawsuit or
OHJDODFWLRQEDVHGRQWKHIDFWVDQGFLUFXPVWDQFHVDWLVVXHLQ1)/0'/XQWLOWKH\KDYHRSWHG
out of the settlement class or the settlement has been denied.3URSRVHGFODVVPHPEHUVDUH

38
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not, however, precluded from bringing litigation relating to cognitive injuries against the
1&$$RUDQ\RWKHUFROOHJLDWHDPDWHXURU\RXWKIRRWEDOORUJDQL]DWLRQVDSRLQWZKLFKWKH
judge noted in granting preliminary approval.
Certain former players objected to the proposed revised settlement prior to the grant
of preliminary approval, arguing, among other things, that the revised settlement leaves
many injured class members uncompensated, as it only compensates a small subset of mild
WUDXPDWLFEUDLQLQMXU\ ³07%,´ UHODWHGLQMXULHVWKHSURSRVHGQRWLFHLVIDOVHDQGPLVOHDGing, the settlement establishes unduly burdensome procedural requirements, the settlement
negotiation process has lacked transparency, and the lack of discovery is problematic.43 These
VDPHREMHFWRUV¿OHGDSHWLWLRQIRUUHYLHZZLWKWKH8QLWHG6WDWHV&RXUWRI$SSHDOVIRUWKH
Third Circuit after the grant of preliminary approval, based on the inadequacy of the class,
but their request for leave to appeal was denied.44
 $¿QDOIDLUQHVVKHDULQJZDVKHOGLQWKH1)/0'/RQ1RYHPEHU$IWHUKRXUV
RIWHVWLPRQ\IURPFRXQVHOIRUWKH1)/FODVVFRXQVHODQGFRXQVHOIRUYDULRXVREMHFWRUVWKH
judge declined to grant preliminary approval, and instead permitted those who had previRXVO\¿OHGWLPHO\DQGYDOLGREMHFWLRQVWR¿OHVXSSOHPHQWDOEULH¿QJ4XLWHDIHZYROXPLQRXV
REMHFWLRQVZHUH¿OHGLQHDUO\'HFHPEHUPDQ\RIZKLFKRXWOLQHGQXPHURXVDOOHJHG
GH¿FLHQFLHVZLWKWKH1)/VHWWOHPHQW
 )RUH[DPSOHRQHVHWRIREMHFWRUVDUJXHGWKDWFODVVFRXQVHODQGWKH1)/KDYHQRWUHIXWHG
the showing that the settlement is unfair in its failure to compensate the vast majority of class
PHPEHUVIRU&7(ZKLOHVLPXOWDQHRXVO\UHOHDVLQJWKH1)/IRU&7(FODLPV In support, the
objectors argue that the experts hired by class counsel improperly ignore the medical science
FRQFHUQLQJ&7(DQGWKDWWKHH[SHUWVDUHELDVHGDQGH[SUHVVRSLQLRQVZKLFKDUHLQFRQVLVWHQW
with the opinions they expressed prior to being retained as experts in this case, and contrary
to those of the generally accepted medical community. Interestingly, the objectors put forth
DI¿GDYLWVRIPRUHWKDQPHGLFDOH[SHUWVQRQHRIZKRPZHUHFRPSHQVDWHGDQGDOORI
whom agree that the settlement is problematic for the reasons discussed in the objection.
 2Q)HEUXDU\WKHMXGJHLVVXHGDQRUGHULQZKLFKVKHUDLVHGQXPHURXVFRQFHUQV
ZLWKWKHVHWWOHPHQWWHUPVDQGRUGHUHGWKHSDUWLHVWR¿OHDMRLQWVXEPLVVLRQWRDGGUHVVWKHVH
concerns.48 Among the judge’s concerns were that the settlement does not provide credit
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IRUVHDVRQVSOD\HGLQRWKHUIRRWEDOOOHDJXHV HJ1)/(XURSH WKDWWKHVHWWOHPHQWPD\
EHLQVXI¿FLHQWWRSURYLGHIXQGLQJIRUDOOTXDOLI\LQJPHPEHUVWKDWFODVVPHPEHUVZKRGLH
RI&7(SULRUWR¿QDODSSURYDORIWKHVHWWOHPHQWZLOOQRWEHFRPSHQVDWHGDQGWKDWFHUWDLQ
UHTXLUHPHQWVPD\EHRQHURXVIRUFODVVPHPEHUV HJWKHIHHWRDSSHDOGHWHUPLQDtions of monetary awards, the requirement that class members submit medical records).49
 2Q)HEUXDU\WKHSODLQWLIIVDQGWKH1)/¿OHGDMRLQWUHSRUWLQZKLFKWKH\UHsponded to each of the concerns previously raised by the judge, and advised that they had
amended the settlement agreement to address those concerns. For example, the parties
advised that they amended the agreement to provide for a “half credit” for seasons played in
RWKHUOHDJXHVDQGWRSURYLGHDJUDFHSHULRGIRUWKHGHDGOLQHWR¿OHFODLPVLQUHFRJQLWLRQWKDW
LWPD\WDNHVHYHUDOPRQWKVSRVWGHDWKWRREWDLQDGLDJQRVLVRI&7(DPRQJRWKHUWKLQJV
7KHSDUWLHVDOVR¿OHGDQDPHQGHGFODVVDFWLRQVHWWOHPHQWDJUHHPHQWDQGUHTXHVWHGWKDWWKH
court grant preliminary approval of the settlement, as amended.
 2Q$SULO-XGJH%URG\JUDQWHG¿QDODSSURYDORIWKHDPHQGHGFODVVDFWLRQ
settlement agreement.,QWKHRUGHUWKHMXGJHVWDWHGWKDWWKHFRXUW¿QGVWKHVHWWOHPHQWFODVV
VDWLV¿HVWKHDSSOLFDEOHSUHUHTXLVLWHVIRUFODVVWUHDWPHQWXQGHU)HGHUDO5XOHVRI&LYLO3URFHGXUH D DQG E DQGIXUWKHUWKDWWKHFRXUWIRXQGFODVVQRWLFHWRKDYHEHHQSURSHUO\DQG
effectively implemented. The judge held that the settlement agreement is “fair, reasonable
and adequate,” and ordered that it be approved in its entirety and that any related lawsuits
be dismissed with prejudice.
 $OWKRXJKVRPHQRWLFHVRIDSSHDOKDYHEHHQ¿OHGWKHSODLQWLIIV¶ODZ\HUVZKRZHUHYRFDODERXWRSSRVLQJWKHVHWWOHPHQWEHIRUH¿QDODSSURYDOZDVJUDQWHGKDYHDFWXDOO\FDOOHGRQ
lawyers who are critical of the deal not to appeal it.
b. Individual Actions
 8QOLNHWKHSURSRVHGPHGLFDOPRQLWRULQJVHWWOHPHQWLQWKH1&$$0'/WKHVHWWOHPHQW
LQWKH1)/0'/LQFOXGHVDOOPHGLFDOPRQLWRULQJand all personal injury claims. Therefore,
LIWKHMXGJHJUDQWV¿QDODSSURYDORIWKHVHWWOHPHQWLQWKH1)/0'/WKH1)/ZLOORQO\QHHG
to defend individual actions brought by class members who opt out of the settlement.
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 /HJDO7KHRULHV'HIHQVHVDQG2WKHU&RQVLGHUDWLRQV

 7KHSODLQWLIIVJHQHUDOO\DOOHJHWKDWWKH1)/IDLOHGWRSURWHFWLWVSOD\HUVPLVUHSUHVHQWHG
that there was no link between concussions and later-life cognitive disorders or brain injuries,
fraudulently concealed the risks of head injuries and other facts and information which caused
them to be exposed to harm, failed to regulate the sport in a manner that would prevent brain
injuries, conspired to discount and reject the causal connection between concussions and
the long-term effects of those injuries, negligently failed to warn of risks, failed to disclose
risks, misrepresented and concealed facts, and failed to adopt and enforce rules to minimize
risks to players.
 7KHSODLQWLIIVDOVRJHQHUDOO\DOOHJHWKDWIRUGHFDGHVWKH1)/PDGHVWDWHPHQWVFRQWUDU\
WRWKHYDVWPDMRULW\RISHHUUHYLHZHGHYLGHQFHRQFRQFXVVLRQVDQGLWZDVQRWXQWLO
WKDWWKH1)/EHJDQWRSURSHUO\ZDUQSOD\HUVDERXWKRZFRQFXVVLRQVFRXOGDIIHFWWKHLUEUDLQ
IXQFWLRQVORQJDIWHUWKH\KDGUHWLUHG0DQ\SOD\HUVVDLGWKH\VXVWDLQHGPXOWLSOHFRQFXVVLRQV
that were improperly treated by team medical personnel.
 $VQRWHGDERYHWKHSODLQWLIIVDOVREURXJKWVXLWDJDLQVWWKH1)/¶VOLFHQVLQJGHSDUWPHQW
DQGYDULRXVHTXLSPHQWPDQXIDFWXUHUV7KHSODLQWLIIVJHQHUDOO\DOOHJHWKDWWKH1)/¶VOLFHQVing department failed to ensure that the equipment licensed and approved for players’ use
ZDVVXI¿FLHQWWRSURWHFWSOD\HUVDJDLQVWWKHULVNVRIFRQFXVVLYHEUDLQLQMXULHV7KHSODLQWLIIV
generally allege that the equipment manufacturers are strictly liable for design defects and
manufacturing defects because the helmets designed, manufactured, sold, and distributed by
these entities were unreasonably dangerous and unsafe for their intended purposes because
they did not provide adequate protection against the foreseeable risks of concussive brain
injuries, and, further, that the equipment manufacturers failed to warn of substantial dangers
involved in the reasonable and foreseeable use of their helmets and failed to provide adequate
safety and instructional materials to minimize the risks of concussive brain injuries.
 7KH1)/¶VSRWHQWLDOOLDELOLW\GHIHQVHVDUHVLPLODUWRWKRVHRIWKH1&$$DQGLQFOXGH
lack of a legal duty owed to athletes, assumption of the risk, comparative or contributory
negligence, proportionate or comparative fault, and lack of causation. Arguably, the former
SOD\HUV¶DFWLRQVRQWKH¿HOGRUUHIXVDOWRSURSHUO\GHDOZLWKLQMXULHVFRQWULEXWHWRWKHIRUPHU
players’ health issues. Quite a few players have stated on record that they would conceal a
concussion to stay in the game.

See, e.g.-RVK.DW]RZLW]Troy Polamalu says he’s suffered ‘eight or nine’ concussions, would lie to stay
RQ¿HOG, &%66ඉඈඋඍඌ-XODYDLODEOHDWKWWSZZZFEVVSRUWVFRPQÀH\HRQIRRWEDOO
WUR\SRODPDOXKDVVXIIHUHGHLJKWRUQLQHFRQFXVVLRQVZRXOGOLHWRVWD\RQ¿HOG
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C. Concussion-Related Injury Litigation Against The NHL




 6WDWXVRI/LWLJDWLRQ
a. Class Actions

 2Q1RYHPEHUWKHDFWLRQVW\OHGDVLeeman, et al. v. NHL, et alZDV¿OHGE\
RYHUWZRGR]HQIRUPHU1+/SOD\HUVDJDLQVWWKH1+/UHJDUGLQJWUDXPDWLFEUDLQLQMXULHV WKH
“Leeman action”). The LeemanDFWLRQLVWKH¿UVWRIHLJKWSURSRVHGFODVVDFWLRQFRQFXVVLRQ
UHODWHGLQMXU\FDVHV¿OHGDJDLQVWWKH1+/WRGDWH
 2Q$XJXVWWKH-30/FHQWUDOL]HGWKHLeeman DFWLRQDQGWKHRWKHU1+/SOD\HUV¶
concussion injury cases an action styled as In re: National Hockey League Players’ Concussion Injury Litigation0'/1R&DVH1RPG651 '0LQQ EHIRUH
WKH+RQRUDEOH6XVDQ5LFKDUG1HOVRQIRUFRRUGLQDWHGRUFRQVROLGDWHGSUHWULDOSURFHHGLQJV
WKH³1+/0'/´ 3XUVXDQWWRDQ2UGHURIWKH1+/0'/DQ\VXEVHTXHQWVLPLODUFDVH
¿OHGLQIHGHUDOFRXUWZLOOEHWUDQVIHUUHGWRWKH'LVWULFWRI0LQQHVRWDDQGEHFRPHSDUWRIWKH
1+/0'/DVD³WDJDORQJ´FDVH
The plaintiffs propose that all fact discovery and any expert discovery related to class
FHUWL¿FDWLRQLQWKH1+/0'/EHFRPSOHWHGE\'HFHPEHUDQGDOOGLVFRYHU\UHODWHG
WRWULDODQGPHULWVH[SHUWVEHFRPSOHWHGE\$SULO2Q2FWREHUWKHSODLQWLIIV
¿OHGD0DVWHU$GPLQLVWUDWLYH/RQJ)RUP&ODVV$FWLRQ&RPSODLQW ³0DVWHU&RPSODLQW´ DV
ZHOODVDSURSRVHG6KRUW)RUP&RPSODLQWDQG-XU\'HPDQG7KHSURSRVHGFODVVLVGH¿QHG
LQWKH0DVWHU&RPSODLQWDVIROORZV
$OOOLYLQJ1+/KRFNH\SOD\HUVWKHLUVSRXVHVDQGGHSHQGHQWVDQGWKHHVWDWHVRI
GHFHDVHG1+/SOD\HUVZKRUHWLUHGIRUPDOO\RULQIRUPDOO\IURPSOD\LQJSURIHVVLRQDOKRFNH\ZLWKWKH1+/RUDQ\PHPEHUFOXEDQGZKRDUHQRWVHHNLQJDFWLYH
 /HHPDQY1+/,1RFY.%- ''& 



 6SHFL¿FDOO\WRGDWHWKHIROORZLQJSURSRVHGFODVVDFWLRQFRQFXVVLRQUHODWHGLQMXU\FDVHVKDYHEHHQ¿OHG
DJDLQVWWKH1+/



1. /HHPDQY1+/1RFY.%- ''&¿OHGRQ1RY 
2. /D&RXWXUHY1+/1RFY6$6 6'1<¿OHG$SU 
3. &KULVWLDQY1+/1RFY651-60 '0LQQ¿OHG$SU 
4. )ULWVFKHY1+/1RFY6$6 6'1<¿OHG-XO\ 
5. 5RKORIIY1+/1RFY651-60 '0LQQ¿OHG-XO\ 
6. /DURVHY1+/1RFY651-60 '0LQQ¿OHG6HSW 
7. 3RSXORNY1+/1RFY651-60 '0LQQ¿OHG6HSW DQG
8. 0XUSK\Y1+/1RFY651-60 '0LQQ¿OHG2FW 
 ,Q UH 1DW¶O +RFNH\ /HDJXH 3OD\HUV¶ &RQFXVVLRQ ,QMXU\ /LWLJ, 1R PG651 ' 0LQQ
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HPSOR\PHQWDVSOD\HUVZLWKDQ\1+/PHPEHUFOXEZKRVXIIHUHGFRQFXVVLRQRU
UHSHDWHGVXEFRQFXVVLYHEORZVZKLOHSOD\LQJRQDQ1+/DFWLYHURVWHU
 7KHSODLQWLIIVDOVRSURSRVHWZRVXEFODVVHV  D0HGLFDO0RQLWRULQJ6XEFODVVGH¿QHG
DV³$OOPHPEHUVRIWKH&ODVVZKRDUHQRWFXUUHQWO\H[SHULHQFLQJV\PSWRPVDVVRFLDWHGZLWK
$O]KHLPHU¶V'LVHDVH3DUNLQVRQ¶V'LVHDVH$/6SRVWFRQFXVVLRQV\QGURPHQHXURORJLFDO
GH¿FLWFRJQLWLYHLPSDLUPHQWGHPHQWLDRU&7(DQG  DQ,PSDLUPHQW6XEFODVVGH¿QHGDV
“All members of the Class who experienced or are experiencing symptoms associated with
$O]KHLPHU¶V'LVHDVH3DUNLQVRQ¶V'LVHDVH$/6SRVWFRQFXVVLRQV\QGURPHQHXURORJLFDO
GH¿FLWFRJQLWLYHLPSDLUPHQWGHPHQWLDRU&7(´
 ,Q1RYHPEHUWKH1+/¿OHGWZRPRWLRQVWRGLVPLVVRQHEDVHGRQSUHHPSWLRQ
grounds and one for failure to state a claim.,QWKHODWWHUWKH1+/DUJXHGWKDWDOORIWKH
named plaintiffs’ claims are untimely and therefore time-barred, that the plaintiffs’ fraudEDVHGFODLPV VSHFL¿FDOO\QHJOLJHQWPLVUHSUHVHQWDWLRQE\RPLVVLRQIUDXGXOHQWFRQFHDOPHQW
DQGIUDXGE\RPLVVLRQIDLOXUHWRZDUQ DUHQRWSOHGZLWKSDUWLFXODULW\EHFDXVHWKHSODLQWLIIV
have not alleged a duty to disclose, and that certain plaintiffs’ medical monitoring claims
fail because none of the applicable jurisdictions recognize a stand-alone claim for medical
monitoring.2Q-DQXDU\WKHFRXUWKHDUGRUDODUJXPHQWVRQWKH1+/¶VPRWLRQV
DQGRQ0DUFKWKHFRXUWHQWHUHGDQRUGHUGHQ\LQJLQSDUWDQGGHQ\LQJZLWKRXW
SUHMXGLFHLQSDUWWKH1+/¶VPRWLRQWRGLVPLVVIRUIDLOXUHWRVWDWHDFODLP The court has
\HWWRUXOHRQWKH1+/¶VSUHHPSWLRQPRWLRQ
 7KHSDUWLHVLQWKH1+/0'/DUHSUHVHQWO\HQJDJLQJLQKHDWHGGLVSXWHVUHODWHGWRGLVFRYHU\LVVXHVUHJDUGLQJSOD\HUV¶PHGLFDOUHFRUGVDQGWKHGHSRVLWLRQRI1+/&RPPLVVLRQHU
*DU\%HWWPDQ6SHFL¿FDOO\WKHSODLQWLIIVSUHYLRXVO\QRWLFHGWKHGHSRVLWLRQRI%HWWPDQDV
DIDFWZLWQHVVZKLFKWKH1+/KDVRSSRVHG2Q0D\WKHFRXUWRUGHUHGWKDWVLQFH
WKH1+/LGHQWL¿HG%HWWPDQDV³DSHUVRQZLWKNQRZOHGJHDERXWWKHPDWWHUVDWLVVXHLQWKLV
ODZVXLWDQGDERXWWKHEXVLQHVVRI1+/KRFNH\LQJHQHUDO´LQLWV5XOH,QLWLDO'LVFORVXUHV
the plaintiffs are permitted to depose Bettman as a fact witness. The court further ordered,
KRZHYHUWKDWWKH1+/VKRXOG¿UVWSURGXFHUHOHYDQWGRFXPHQWVLQ%HWWPDQ¶VFXVWRG\VR
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WKDWWKH1+/FDQDGHTXDWHO\SUHSDUH%HWWPDQIRUKLVWHVWLPRQ\DQGDFFRUGLQJO\WKDW%HWWPDQ³PD\GHSRVHGLQ-XO\EXWQRHDUOLHU´ The court also ordered that nine other
IDFWZLWQHVVHVLGHQWL¿HGE\WKHSODLQWLIIVVKRXOGEHGHSRVHG¿UVW
b. Individual Action
At present, the action styled as Boogaard, Successor Personal Representative of the
Estate of Derek Boogaard, Deceased v. NHL, et al., (the “Boogaard action”) is the only
NQRZQLQGLYLGXDOFRQFXVVLRQUHODWHGLQMXU\DFWLRQDJDLQVWWKH1+/ The Boogaard action
differs from the class actions in that, although the Boogaard plaintiffs allege that Boogaard
suffered concussion-related injuries, the thrust of the complaint is that Boogaard became
DGGLFWHGWRSDLQPHGLFDWLRQSUHVFULEHGE\WKH1+/¶VVWDIIPHPEHUVDQGHYHQWXDOO\GLHGRI
a drug overdose.7KHSODLQWLIIVDOOHJHWKDWWKH1+/³NQHZRUVKRXOGKDYHNQRZQWKDWWKH
(QIRUFHUV)LJKWHUVLQWKH1+/KDGDQLQFUHDVHGULVNRIEUDLQGDPDJHGXHWRFRQFXVVLYHDQG
sub-concussive brain trauma and were particularly susceptible to addiction.”
The parties in the Boogaard action are currently engaged in discovery and motion
practice.6SHFL¿FDOO\LQ0DUFKWKHSODLQWLIIVGHSRVHG-XOLH*UDQGWKH6HQLRU9LFH
3UHVLGHQW DQG 'HSXW\ *HQHUDO &RXQVHO LQ WKH /HJDO 'HSDUWPHQW RI WKH 1+/ In April
WKHSODLQWLIIV¿OHGDPRWLRQWRFRPSHOGLVFRYHU\UHJDUGLQJWKHVFRSHRIWKHFROOHFWLYH
bargaining agreements and the policies and procedures concerning concussion diagnosis
DQGPDQDJHPHQWRI1+/SOD\HUV




 /HJDO7KHRULHV'HIHQVHVDQG2WKHU&RQVLGHUDWLRQV

 /LNHWKHSODLQWLIIVLQWKH1&$$DQG1)/DFWLRQVWKHSODLQWLIIVJHQHUDOO\DOOHJHWKDWWKH
1+/ZDVDZDUHRIWKHVKRUWDQGORQJWHUPHIIHFWVRIUHSHDWHGFRQFXVVLRQVDQGKHDGWUDXPD
yet failed to warn hockey players of these risks. The plaintiffs further allege these and other
DFWLRQVDQGLQDFWLRQVE\WKH1+/UHVXOWHGLQSOD\HUVVXIIHULQJIURPRULQFUHDVHGWKHULVN
RIFRQWUDFWLQJVHULRXVEUDLQGLVHDVHVVXFKDV$O]KHLPHU¶VGHPHQWLDDQG3DUNLQVRQ¶VDQG
accelerated the speed and severity of players’ post-retirement mental decline.
 0RUHVSHFL¿FDOO\LQWKHPDVWHUFRPSODLQWWKHSODLQWLIIVDOOHJHWKDWWKH1+/NQHZWKDW
WKHPHGLFDOFRPPXQLW\KDVIRFXVHGRQKRFNH\SOD\HUV¶EUDLQLQMXULHV\HWWKH1+/FRQWLQXHG
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to promote unnecessary brutality and violence as a “dominant element” of hockey. The
plaintiffs allege that, rather than use its resources to protect players from known dangers, the
1+/FDSLWDOL]HGRQYLROHQFHZKLOHGRZQSOD\LQJULVNVDQGLQGRLQJVRXQGHUWRRNDGXW\RI
care to its players.$FFRUGLQJWRWKHSODLQWLIIVFXUUHQW1+/SOD\HUVVWLOOIDFHDVLJQL¿FDQW
risk of head trauma.
In the master complaint, the plaintiffs identify seven common questions, which they
DOOHJH³DUHHDFKVHSDUDWHLVVXHVWKDWVKRXOGEHFHUWL¿HGIRUFODVVZLGHUHVROXWLRQ>@´HJWKH
VFRSHRIWKH1+/¶VGXW\WRKRFNH\SOD\HUVDQGZKHWKHUWKH1+/EUHDFKHGWKDWGXW\ The
plaintiffs bring causes of action for declaratory relief, medical monitoring, negligence and
IUDXGDJDLQVWWKH1+/
 $VHYLGHQFHGE\WKH1+/¶VPRWLRQVWRGLVPLVVGLVFXVVHGsupra, WKH1+/¶VGHIHQVHVDQG
RWKHUFRQVLGHUDWLRQVDUHVLPLODUWRWKRVHLQWKH1)/FRQFXVVLRQOLWLJDWLRQ,QWKHBoogaard
DFWLRQWKH1+/¿OHGDPRWLRQWRGLVPLVVLQZKLFKLWDUJXHGWKDWWKHSODLQWLIIV¶FODLPVDUH
preempted by the applicable collective bargaining agreements, but the court has yet to rule
on the motion.83
D. Concussion-Related Injury Litigation Against FIFA




 6WDWXVRI/LWLJDWLRQ

 2Q$XJXVWDQDFWLRQVW\OHGDVMehr, et al. v. FIFA, et alZDV¿OHGE\WKHSDUHQWV
of youth soccer players against FIFA and numerous other soccer organizations regarding
traumatic brain injuries (the “Mehr action”).847KHSXUSRUWHGFODVVLVGH¿QHGDV
$OOFXUUHQWRUIRUPHUVRFFHUSOD\HUVZKRIURPWRWKHSUHVHQWFRPSHWHGIRU
DWHDPJRYHUQHGE\),)$7KH8QLWHG6WDWHV6RFFHU)HGHUDWLRQ86<RXWK6RFFHU$PHULFDQ<RXWK6RFFHU2UJDQL]DWLRQ86&OXE6RFFHURU&DOLIRUQLD<RXWK
6RFFHU$VVRFLDWLRQ
This is the only known concussion-related injury case against FIFA to date. Interestingly,
WKHSODLQWLIIV¶FRXQVHOLQWKLVFDVHLVWKHVDPHDVWKHOHDGSODLQWLIIV¶FRXQVHOLQWKH1&$$
0'/
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 /HJDO7KHRULHV'HIHQVHVDQG2WKHU&RQVLGHUDWLRQV

The plaintiffs in the Mehr action generally allege that FIFA and the other soccer organizations are negligent in how they deal with head injuries, have failed to provide adequate
concussion management and have failed to adopt proper rules for protecting players under
DJHIURPKHDGLQMXULHV The plaintiffs bring causes of action for negligence, breach
of voluntary undertaking and medical monitoring. The plaintiffs seek rule changes that
range from limiting the amount of times a minor is allowed to head the ball during play to
changing FIFA’s substitution policies.88
3. 2WKHU&RQFXVVLRQ5HODWHG,QMXU\/LWLJDWLRQ
 4XLWHDIHZRWKHUFRQFXVVLRQUHODWHGLQMXU\ODZVXLWVKDYHEHHQ¿OHGDURXQGWKHQDWLRQ
)RU H[DPSOH LQGLYLGXDO DQG FODVV DFWLRQ ODZVXLWV KDYH EHHQ ¿OHG DJDLQVW KLJK VFKRROV
youth organizations, and coaches and other individuals involved in these schools and organizations.89)RUPHUSURIHVVLRQDODWKOHWHVKDYH¿OHGODZVXLWVDJDLQVWWKHWHDPVIRUZKLFK
they played.$WKOHWHVKDYHDOVR¿OHGLQGLYLGXDODQGFODVVDFWLRQODZVXLWVDJDLQVWKHOPHW
manufacturers.

III.
5ൾඅൺඍൾൽ,ඇඌඎඋൺඇർൾ&ඈඏൾඋൺൾ/ංඍංൺඍංඈඇ
A. The NCAA Coverage Litigation




 6WDWXVRI/LWLJDWLRQ

 ,Q'HFHPEHUWKH1&$$¿OHGDGHFODUDWRU\MXGJPHQWDFWLRQVW\OHGDVNCAA v.
TIG Ins. Co., et al.LQ,QGLDQDVWDWHFRXUWDJDLQVWDOOWKHLQVXUHUVWKDWKDGLVVXHGWKH1&$$
SULPDU\RUH[FHVVOLDELOLW\SROLFLHVVLQFHWKHPLG¶V WKH³1&$$FRYHUDJHDFWLRQ´ 
7,*KDG¿OHGDGHFODUDWRU\MXGJPHQWDFWLRQLQ.DQVDVIHGHUDOFRXUWDJDLQVWWKH1&$$DQG
FHUWDLQRIWKH1&$$¶VSULPDU\LQVXUHUVLQ-XQHEXWYROXQWDULO\GLVPLVVHGWKDWDFWLRQ
LQ$XJXVW93
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0DUEOH)DOOV,QGHS6FK'LVW1RFY'$( :'7H[  ¿OHG6HSW $OWY6KLUH\
1RFY'6&/3/ :'3D  ¿OHG$SU 
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See, e.g1DPRIIY'&6RFFHU//&1R '&6XS&W  ¿OHG$XJ 



See, e.g.(QULTXH]Y(DVWRQ%HOO6SRUWV,QF1RFY3&+ 6')OD  ¿OHG)HE 
 1&$$Y7,*,QV&R1R'3/ 0DULRQ&W\6XSHU&W,QG  ¿OHG'HF 



See7,*,QV&RY1&$$1RFY-:/-32 '.DQ  ¿OHG-XQ (&)1RV
and 48.
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 7KHSDUWLHVLQWKH1&$$FRYHUDJHDFWLRQSUHYLRXVO\HQJDJHGLQH[WHQVLYHPHGLDWLRQ
DQGVHWWOHPHQWQHJRWLDWLRQVDQGWKH1&$$DGYLVHGWKHFRXUWWKDWDJUHHPHQWVLQSULQFLSOH
KDYHEHHQUHDFKHGZLWKVHYHUDOLQVXUHUVDQGLQWKH¿QDOVWDJHVRIQHJRWLDWLRQ946RPHRIWKHVH
VHWWOHPHQWVDUHGHSHQGHQWXSRQDSSURYDORIWKHVHWWOHPHQWLQWKH1&$$0'/ In midWKH1&$$KDVSURSRVHGWRWKHLQVXUHUVDFDVHPDQDJHPHQWSODQWKDWFRQWHPSODWHVD
SKDVHGDSSURDFKZLWKGHIHQVHREOLJDWLRQVDQGFRVWVEHLQJOLWLJDWHGWKURXJK'HFHPEHU
with litigation of indemnity issues to follow if necessary.$FFRUGLQJWRWKH1&$$RQFH
WKHVHWWOHPHQWVLQWKH1&$$0'/DQGWKH1&$$FRYHUDJHDFWLRQDUH¿QDOL]HGWKHSDUWLHV
WRWKHVHWWOHPHQWVDUHSUHSDUHGWRGLVPLVVWKHLQVXUHUVZKRKDYHVHWWOHGWKH1&$$FRYHUage action without further litigation.$WOHDVWRQHQRQVHWWOLQJLQVXUHUKDV¿OHGDPRWLRQWR
GLVPLVVWKH1&$$FRYHUDJHDFWLRQEXWWKHFRXUWJUDQWHGWKH1&$$¶VUHTXHVWWRFRQWLQXH
WKHKHDULQJRQWKDWPRWLRQSHQGLQJDSSURYDORIWKHVHWWOHPHQWLQWKH1&$$0'/DQGWKH
UHVROXWLRQRIDOOSHQGLQJVHWWOHPHQWVLQWKH1&$$FRYHUDJHDFWLRQ98
 ,QPLG0D\WKH1&$$¿OHGDPRWLRQWRVWD\WKHFRYHUDJHDFWLRQLQGH¿QLWHO\
ZLWKUHVSHFWWRDOOWKHXQGHUO\LQJFODVVDFWLRQVFRQVROLGDWHGLQWRWKH0'/99 According to
WKH1&$$LWKDVHQWHUHGLQWRDGHIHQVHFRVWVKDULQJDJUHHPHQWZLWKWKHSULPDU\LQVXUHUV
WRIXQGWKH1&$$¶VGHIHQVHDJDLQVWWKHXQGHUO\LQJFODVVDFWLRQVDQGDVDFRQGLWLRQRI
WKLVDJUHHPHQW³WKH1&$$DJUHHGWRPRYHWRVWD\WKH>F@RYHUDJH>O@LWLJDWLRQ«ZLWKWKH
XQGHUVWDQGLQJDQGDJUHHPHQWWKDWLIWKH&RXUWJUDQWV>WKHVWD\@DQ\SDUW\WRWKHDJUHHPHQW
may move to lift the stay at any time.”




 &RYHUDJH,VVXHVDQG2WKHU&RQVLGHUDWLRQV



7KHUHDUHPDQ\FRYHUDJHLVVXHVLQWKH1&$$FRYHUDJHDFWLRQ$PRQJWKHP
 &KRLFHRIODZ$OWKRXJKWKH1&$$FRYHUDJHDFWLRQLVSHQGLQJLQ,QGLDQDDQG
WKH1&$$LVKHDGTXDUWHUHGLQ,QGLDQDRWKHUMXULVGLFWLRQVDUJXDEO\KDYHDFRQQHFWLRQWRWKHFRYHUDJHGLVSXWHLQFOXGLQJ,OOLQRLV ZKHUHWKH1&$$0'/LV
SHQGLQJ DQGWKHVWDWHVLQZKLFKHDFKLQVXUHULVORFDWHGDQGWKH1&$$¶VEURNHU
is located.
 :KHWKHUWKHUHZDVDQRFFXUUHQFH

94

See1&$$FRYHUDJHDFWLRQ1&$$¶V0RWLRQWR&RQWLQXH ¿OHG2FW 



See id.



See idDW



See idDW

See1&$$FRYHUDJHDFWLRQ2UGHURQ1&$$¶V0RWLRQWR&RQWLQXH2FWREHU HQWHUHG2FW
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99


See1&$$FRYHUDJHDFWLRQ1&$$¶V0RWLRQWR6WD\ ¿OHG0D\ 
Id.
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 ,IWKHUHZDVDQRFFXUUHQFHKRZPDQ\",QDGGLWLRQWRFDVHODZLVVXHVWREH
considered in analyzing the number of occurrences include the temporal, geographic and sport diversity of the named plaintiffs, as well as that the plaintiffs
LQWKH1&$$0'/DUJXDEO\DOOHJHPXOWLSOHFDXVHVDVWKHEDVLVIRUWKH1&$$¶V
OLDELOLW\HJWKDWWKH1&$$IDLOHGWRDGGUHVVWKHFRDFKLQJRIWDFNOLQJFKHFNLQJRUSOD\LQJPHWKRGRORJLHVWKDWFDXVHKHDGLQMXULHVWKDWWKH1&$$IDLOHGWR
implement regulations which prohibit techniques likely to lead to concussions
DQGKHDGLQMXULHVWKDWWKH1&$$IDLOHGWRHGXFDWHFRDFKHVWUDLQHUVDQGVWXGHQW
DWKOHWHVDVWRFRQFXVVLRQVV\PSWRPVDQGWKDWWKH1&$$IDLOHGWRLPSOHPHQW
system-wide “return-to-play guidelines for athletes who have sustained concussions.
 :KHWKHUPHGLFDOPRQLWRULQJFRVWVDUHGDPDJHVRQDFFRXQWRIERGLO\LQMXU\
0DQ\VWDWHVKDYHQRWUHFRJQL]HGDFDXVHRIDFWLRQIRUPHGLFDOPRQLWRULQJRWKHU
states will recognize medical monitoring only when accompanied by a present
physical injury, and courts across the nation are divided as to whether medical
monitoring is covered by insurance.
 :KHWKHUIRUH[FHVVLQVXUHUVXQGHUO\LQJOLPLWVKDYHEHHQSURSHUO\H[KDXVWHG
 :KHWKHUDSSOLFDEOH³RWKHULQVXUDQFH´KDVEHHQH[KDXVWHG
 :KHWKHUWKH1&$$KDVVDWLV¿HGDOODSSOLFDEOHUHWHQWLRQVDQGGHGXFWLEOHV
8. Appropriate allocation of aggregate limits.
9. Trigger of coverage.
$SSOLFDELOLW\RI³SURIHVVLRQDOOLDELOLW\´RU³SURIHVVLRQDOVHUYLFHV´H[FOXVLRQV
6RPHFODVVDFWLRQODZVXLWVDVZHOODVVRPHLQGLYLGXDOODZVXLWVFRQWDLQDOOHJDWLRQVDJDLQVWWKH1&$$ZKLFKDUJXDEO\DULVHIURPDFWVRIDSURIHVVLRQDOQDWXUH
or the failure to perform acts of a professional nature, including allegations
DJDLQVWGRFWRUVDQGDWKOHWLFWUDLQHUVDVZHOODVWKH1&$$LWVHOI
$SSOLFDELOLW\RIWKH$WKOHWLF3DUWLFLSDQWV([FOXVLRQ6RPHSROLFLHVLVVXHGWR
WKH1&$$FRQWDLQDQH[FOXVLRQIRULQMXU\VXVWDLQHGZKLOHSDUWLFLSDWLQJLQDQ
DWKOHWLFHYHQWVSRQVRUHGE\WKH1&$$
:KHWKHUFHUWDLQH[FOXVLRQVZRXOGDSSO\LIWKHUHLVDJHQHUDO¿QGLQJRIQHJOLJHQFHRQEHKDOIRIWKH1&$$DQGLIVRZKREHDUVWKHEXUGHQWRDSSRUWLRQ
between covered and non-covered claims.

Cf., e.g.+3)//&Y*HQHUDO6WDU,QGHP&R,1(G ,OO$SS&W  QRFRYHUDJH
for medical monitoring) with%DXJKPDQY86/LDELOLW\,QV&R)6XSSG '1-
  PHGLFDOPRQLWRULQJFRQVWLWXWHG³GDPDJHV´DQGH[SRVXUHWRPHUFXU\DWDGD\FDUHFHQWHUFRQVWLWXWHG
“bodily injury” giving rise to the duties to defend and indemnify).
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6XEURJDWLRQDQGFRQWULEXWLRQLVVXHV'HSHQGLQJRQWKHSDUWLFXODUODQJXDJHRID
policy at issue, there may be a potential for subrogation or contribution actions
against other insurers, and there also may be a potential for contribution based
on the doctrine of equitable contribution.
 2IFRXUVHVRPHRIWKHDERYHLVVXHVDUHUHOHYDQWWRDOORIWKH1&$$¶VLQVXUHUVZKLOH
others are relevant only to certain insurers, and depend on whether the insurer issued priPDU\RUH[FHVVSROLFLHVZKHUHWKHLQVXUHUIDOOVLQWKH1&$$¶VFRYHUDJHSURJUDPDQGWKH
particular language of each insurer’s policy or policies.
B. The NFL Coverage Litigation




 6WDWXVRI/LWLJDWLRQ

 ,Q$XJXVWRQHRIWKH1)/¶VLQVXUHUV¿OHGDGHFODUDWRU\MXGJPHQWDFWLRQVW\OHGDV
Alterra American Insurance Co. v. NFLDJDLQVWWKH1)/LQ1HZ<RUNVWDWHFRXUWVHHNLQJD
GHFODUDWLRQWKDWLWKDVQRREOLJDWLRQWRGHIHQGRULQGHPQLI\WKH1)/IRUFRQFXVVLRQUHODWHG
LQMXU\FODLPV WKH³1)/FRYHUDJHDFWLRQ´ 7ZRGD\VODWHUWKH1)/¿OHGDGHFODUDWRU\
MXGJPHQWLQ&DOLIRUQLDVWDWHFRXUWDJDLQVWRILWVLQVXUHUVDOOHJLQJWKDWEHWZHHQDQG
WKHLQVXUHUVLVVXHGSULPDU\DQGXPEUHOODRUH[FHVVLQVXUDQFHSROLFLHVWR1)/
7KHLQVXUHUV¿OHGDPRWLRQWRGLVPLVVWKHFDVH¿OHGLQ&DOLIRUQLDVWDWHFRXUWE\WKH1&$$
DUJXLQJWKDWYHQXHZDVLPSURSHU7KH&DOLIRUQLD&RXUWRI$SSHDODI¿UPHGWKH6XSHULRU
Court’s order that the California state case should be stayed pending the outcome of the
1)/FRYHUDJHDFWLRQLQ1HZ<RUN
 $OWKRXJKWKHVHWWOHPHQWLQWKH1)/0'/KDVEHHQSUHOLPLQDULO\DSSURYHGWKH1)/
coverage action remains open.




 &RYHUDJH,VVXHVDQG2WKHU&RQVLGHUDWLRQV

 7KHUHDUHPDQ\FRYHUDJHLVVXHVLQWKH1)/FRYHUDJHDFWLRQDQGWKHPDMRULW\RIWKHVH
LVVXHVDUHVLPLODUWRWKDWLQWKH1&$$FRYHUDJHDFWLRQ6RPHDGGLWLRQDOFRYHUDJHLVVXHV
VSHFL¿FWRWKH1)/FRYHUDJHDFWLRQLQFOXGH
 $SSOLFDELOLW\RIWKHHPSOR\HUV¶OLDELOLW\H[FOXVLRQ6RPHSROLFLHVPD\FRQWDLQ
an exclusion for coverage for bodily injury to an employee of an insured arising
out of and in the course of the employee’s employment by the insured.
 $SSOLFDELOLW\RIWKH3DUWLFLSDQW/LDELOLW\H[FOXVLRQ6RPHSROLFLHVPD\FRQWDLQ
an exclusion which may apply when a former or current player or his spouse sues
another former or current player or his spouse for concussion-related injuries.

 $OWHUUD$P,QV&RY1)/1R 1<6XS&W  ¿OHG$XJ 




See 1)/Y)LUHPDQ¶V)XQG,QV&R,1R%& /RV$QJHOHV6XS&W  ¿OHG$XJ 



See 1)/Y)LUHPDQ¶V)XQG,QV&R,1R% &DO&W$SS  HQWHUHG0D\ 
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 $SSOLFDELOLW\RIWKH)HOORZ(PSOR\HHH[FOXVLRQRUWKH(PSOR\HHVDQG9ROXQWHHUV
exclusion.
 7KH1)/¶VREOLJDWLRQXQGHUDQ\DSSOLFDEOHZRUNHUV¶FRPSHQVDWLRQODZVDQGDQ\
collective bargaining agreements.
 /LNHLQWKH1&$$FRYHUDJHDFWLRQVRPHRIWKHFRYHUDJHLVVXHVLQWKH1)/FRYHUDJH
DFWLRQDUHUHOHYDQWWRDOORIWKH1)/¶VLQVXUHUVZKLOHRWKHUVDUHUHOHYDQWRQO\WRFHUWDLQ
insurers, and depend on whether the insurer issued primary or excess policies, where the
LQVXUHUIDOOVLQWKH1)/¶VFRYHUDJHSURJUDPDQGWKHSDUWLFXODUODQJXDJHRIHDFKLQVXUHU¶V
policy or policies.
C. The NHL Coverage Litigation




 6WDWXVRI/LWLJDWLRQ

 2Q$SULO7,*,QVXUDQFH&RPSDQ\ ³7,*´ RQHRIWKH1+/¶VLQVXUHUV¿OHGD
declaratory judgment action styled as TIG Insurance Company v. National Hockey League,
et al.DJDLQVWWKH1+/DQGHOHYHQRWKHULQVXUHUV WKH³1+/FRYHUDJHDFWLRQ´  However,
LQPLG$SULOWKHFRXUWVWD\HGWKHFRYHUDJHDFWLRQSXUVXDQWWRDQXQRSSRVHGPRWLRQ
E\7,*JLYHQWKDWWKHSDUWLHVH[HFXWHGDWROOLQJDJUHHPHQW




 &RYHUDJH,VVXHVDQG2WKHU&RQVLGHUDWLRQV

 7KHFRYHUDJHLVVXHVDQGRWKHUFRQVLGHUDWLRQVLQWKH1+/FRYHUDJHDFWLRQDUHOLNHO\
VLPLODUWRWKRVHLQWKH1&$$DQG1+/FRYHUDJHDFWLRQV7KHDSSOLFDELOLW\RIWKHH[SHFWHG
or intended injury exclusion may also be at issue, given the violent nature of the sport of
hockey.

,9
0ൾൽංർංඇൾ3ൾඋඍංඇൾඇඍඍඈ&ඈඇർඎඌඌංඈඇ5ൾඅൺඍൾൽ/ංඍංൺඍංඈඇ
Having explained the landscape of sports-related concussion litigation, we now consider
the medicine regarding such injuries. Below, we explain concussion and sub-concussive
impacts and the long-term consequences some researchers believe result from the types of
EUDLQLQMXULHVVXVWDLQHGUHSHDWHGO\ZKLOHSOD\LQJVSRUWV1H[WZHUHSRUWRQWKHPHGLFDO
PRQLWRULQJSODQSURSRVHGIRUFXUUHQWDQGIRUPHU1&$$DWKOHWHVDVDQH[DPSOHRIWKHUHOLHI
sought in this type of litigation.

 7,*,QVXUDQFH&RY1DW¶O+RFNH\/HDJXH1R 1<6XS&W 




See id.(&)1R
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A. Brain Injuries
There is a wide spectrum of traumatic brain injuries (TBI). A TBI may result from an
impact to one’s head or a “penetrating head injury that disrupts the normal function of the
brain.” 7KH&HQWHUVIRU'LVHDVH&RQWURODQG3UHYHQWLRQ &'& GHVFULEHDPLOG7%,DV³D
brief change in mental status or consciousness.” A severe TBI is marked by “an extended
period of unconsciousness or amnesia after the injury.”




 &RQFXVVLRQV

Concussions are a form of mild TBI, but not all mild TBIs are concussions. A “mild”
concussion is typically not life threatening, is limited in duration, and resolves on its own
over time.7KH&'&UHSRUWVWKDWEHWZHHQDQGPLOOLRQVSRUWVUHODWHGFRQFXVVLRQV
RFFXUHDFK\HDULQWKH8QLWHG6WDWHV But, some researchers contend that many athletes
IDLOWRUHSRUWFRQFXVVLRQVWKXVWKHWUXHLQFLGHQFHRIFRQFXVVLRQVLVOLNHO\KLJKHUWKDQGRFXmented.6RPHDWKOHWHVKDYHDGPLWWHGWRO\LQJDERXWH[SHULHQFLQJDFRQFXVVLRQWRUHPDLQ
RQWKH¿HOGRISOD\RUUHWDLQDVWDUWLQJSRVLWLRQ
 &RQFXVVLRQLVGLI¿FXOWWRGH¿QHEHFDXVHLWKDVPDQ\FDXVHVDQGPD\UHVXOWZKHQWKHUHLV
QRDSSDUHQWLQMXU\WRRQH¶VKHDG7KH$PHULFDQ$FDGHP\RI1HXURORJ\GH¿QHVFRQFXVVLRQ
as “a clinical syndrome of biomechanically induced alteration of brain function, typically
affecting memory and orientation, which may involve loss of consciousness.” Concussion can occur due to “a bump, blow, or jolt to the head . . . creating chemical changes in
the brain.” Further, a fall or blow to another part of the body “that causes the brain and
head to move quickly back and forth” may also cause a concussion. Inside one’s skull,

Traumatic Brain Injury in the United States: Fact Sheet, &ඍඋඌൿඈඋ'ංඌൾൺඌൾ&ඈඇඍඋඈඅ3උൾඏൾඇඍංඈඇ,
KWWSZZZFGFJRYWUDXPDWLFEUDLQLQMXU\JHWBWKHBIDFWVKWPO ODVWXSGDWHG-XQH 





Id.



Id.



IdDW

 .LPEHUO\*+DUPRQAmerican Medical Society for Sports Medicine position statement: concussion
in sport,%-6ඉඈඋඍඌ0ൾൽ  





Id. at 3.

See, e.g.-RVK.DW]RZLW]Troy Polamalu says he’s suffered ‘eight or nine’ concussions, would lie to
VWD\RQ¿HOG &%66ඉඈඋඍඌ -XO\ KWWSZZZFEVVSRUWVFRPQÀH\HRQIRRWEDOOWUR\
SRODPDOXKDVVXIIHUHGHLJKWRUQLQHFRQFXVVLRQVZRXOGOLHWRVWD\RQ¿HOG




 &KULVWRSKHU&*L]D-HIIUH\6.XWFKHU6XPPDU\RIHYLGHQFHEDVHGJXLGHOLQHXSGDWHHYDOXDWLRQDQG
management of concussion in sports, $ආ$ർൺൽඈൿ1ൾඎඋඈඅඈඒ0DUDW

What is a Concussion?, &ඍඋඌ ൿඈඋ 'ංඌൾൺඌൾ &ඈඇඍඋඈඅ  3උൾඏൾඇඍංඈඇ KWWSZZZFGFJRYKHDGVXS
EDVLFVFRQFXVVLRQBZKDWLVKWPO ODVWXSGDWHG)HE 


Id.
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WKHEUDLQÀRDWVLQFHUHEURVSLQDOÀXLGZKLFKDFWVDVDVKRFNDEVRUEHUIRUPLQRULPSDFWV
$FRQFXVVLRQRFFXUVZKHQWKHEUDLQPRYHVUDSLGO\LQVLGHWKHVNXOOLPSDFWLQJ¿UVWRQHVLGH
of the skull and then the other when the brain decelerates. Concussion may also occur
due to rotational forces where “the head rapidly rotates from one side to another causing
shearing and straining of brain tissues.”
 &RQFXVVLRQVKDYHWZRSKDVHVRILQMXU\  WKHPRPHQWRILPSDFWDQG  WKHLQGLUHFW
result of trauma on processes of the brain. Concussion may be manifested by any one of
WKHIROORZLQJ³ORVVRIFRQVFLRXVQHVV>QRWWRH[FHHGPLQXWHV@ORVVRIPHPRU\IRUHYHQWV
LPPHGLDWHO\SUHFHGLQJRUIROORZLQJWKHLQMXU\>WKDWODVWVOHVVWKDQKRXUV@DQDOWHUDWLRQ
in mental status (feeling dazed, confused, or disoriented) at the time of injury, or focal
neurological signs that may or may not be transient.” An athlete with concussion may
H[SHULHQFHPDQ\V\PSWRPVWKDWDUHQRQVSHFL¿FWRDKHDGLQMXU\VXFKDVKHDGDFKHWKH
most common symptom of concussion, or nausea, vomiting, and dizziness.)RU
of athletes, the physical symptoms of concussion resolve within seven days of injury.
There are several assessment protocols for determining if an athlete has experienced
FRQFXVVLRQ6RPHRIWKHDVVHVVPHQWWRROVLQFOXGHDVNLQJDWKOHWHVTXHVWLRQVWRGHWHUPLQHLI
they are oriented to place and time, as well as balance tests.$&7RU05,VFDQPD\EH
used to aid in the diagnosis of a head injury. Additionally, neuropsychological tests may
indicate that an athlete has a concussion.6XFKWHVWVDVVHVVDUDQJHRIDELOLWLHVLQFOXGLQJ
memory, concentration, information processing, executive function, and reaction time.
3K\VLFLDQVPD\XVHVXFKWHVWVWRFRQ¿UPVHOIUHSRUWHGV\PSWRPVDQGWUDFNUHFRYHU\LQFOXGing determining when an athlete should return to participation in sports.

Resources, 6ඉඈඋඍඌ&ඈඇർඎඌඌංඈඇ,ඇඌඍKWWSFRQFXVVLRQWUHDWPHQWFRPUHVRXUFHV ODVWYLVLWHG-XQH
 





Id.



Id.

 0DWWKHZ/'DVKQDZAn overview of the basic science of concussion and subconcussion: where we
are and where we are going, 1ൾඎඋඈඌඎඋ)ඈർඎඌ  




 +DO6:RUW]HOForensic Application of Cerebral Single Photon Emission Computed Tomography in
Mild Traumatic Brain Injury, -$ආ$ർൺൽ3ඌඒർඁංൺඍඋඒ/  


Harmon, supraQRWHDW



Id.

6ඉඈඋඍ&ඈඇർඎඌඌංඈඇ$ඌඌൾඌඌආൾඇඍ7ඈඈඅ±උൽ(ൽංඍංඈඇ, %උංඍංඌඁ-ඈൿ6ඉඈඋඍඌ0ൾൽ  KWWSEMVP
EPMFRPFRQWHQWIXOOSGI ODVWYLVLWHG-XQH 



+ൾൺൽඌ8ඉ)ൺർඍඌൿඈඋ3ඁඒඌංർංൺඇඌ$ൻඈඎඍ0ංඅൽ7උൺඎආൺඍංർ%උൺංඇ,ඇඃඎඋඒ 07%, &ඍඋඌൿඈඋ'ංඌൾൺඌൾ
&ඈඇඍඋඈඅ  3උൾඏൾඇඍංඈඇ KWWSZZZFGFJRYFRQFXVVLRQKHDGVXSSGI)DFWVBIRUB3K\VLFLDQVBERRNOHWD
SGI ODVWYLVLWHG-XQH 





Id.



Id.



Id.
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 6KRUWWHUPDOWHUHGEUDLQIXQFWLRQXQGHUOLHVWKHFOLQLFDOVLJQVRIFRQFXVVLRQ:KHQWKH
brain strikes the interior of the skull, neural cells may be squeezed, stretched, and torn.
1HXUDOFHOOVIXQFWLRQEHVWZKHQSUHFLVHO\EDODQFHGDQGVSDFHG6WUHWFKLQJVTXHH]LQJ
and tearing of neural cells can change that precise balance, which may affect how the brain
processes information. Further, the interior of the skull is a rough, hard surface that may
damage brain tissue upon impact, which also affects the brain’s ability to process information. During injury, the brain may rotate and the resulting “friction can stretch and strain
the brain’s threadlike nerve cells called axons.” Axons are the infrastructure attached
to nerve cells in the brain that transmit nerve impulses from the cell body of the neuron
to terminals at the end of the axon, which then transmit the nerve impulses to other nerve
cells.
Concussion indicates “a complex cascade of ionic, metabolic and pathophysiological events that is accompanied by microscopic axonal injury.” The ionic and metabolic
imbalance that results from concussion requires energy to re-establish equilibrium within
the brain, or homeostasis. But, “the need for increased energy occurs in the presence of
GHFUHDVHGFHUHEUDOEORRGÀRZDQGRQJRLQJPLWRFKRQGULDOG\VIXQFWLRQ´ Just when the
brain urgently needs energy for healing, energy is in short supply. Consequently, an athlete’s outward physical symptoms of concussion may resolve before normal brain function
returns. If the athlete returns to play before normal brain function returns and sustains a
second brain injury, the brain experiences even worse metabolic changes, and the likelihood
RIH[SHULHQFLQJVLJQL¿FDQWFRJQLWLYHGHIHFWVLQFUHDVHV The disruptions to brain function
may be more severe in youth and repeated concussions in youth or adult brains could result
in long term diminished brain function.
 $QXPEHURIULVNIDFWRUVPD\LQÀXHQFHZKHWKHUDQDWKOHWHGHYHORSVDFRQFXVVLRQDIWHU
a head impact. “A history of prior concussion, a greater number, severity or duration of
symptoms after a concussion, female sex, genetic pre-disposition, a history of a learning

Mild Brain Injury and Concussion, %උൺංඇ,ඇඃඎඋඒ$ඌඌ¶ඇඈൿ$ආKWWSZZZELDXVDRUJPLOGEUDLQLQMXU\
KWP ODVWYLVLWHG-XQH 





Id.



Id.



Id.



Id.

$[RQ'H¿QLWLRQ, 0ൾൽං/ൾඑංർඈඇKWWSZZZPHGLOH[LFRQFRPPHGLFDOGLFWLRQDU\SKS"W  ODVWYLVLWHG
-XQH 





Harmon, supraQRWHDW



Id.



Id.



Id.



Id.



8අඍංආൺඍൾ*ൺආൾ&ඁൺඇൾඋ"&ඈඇർඎඌඌංඈඇ5ൾඅൺඍൾൽ,ඇඃඎඋංൾඌൺඇൽ/ංඍංൺඍංඈඇ
disorder, ADD, migraines or mood disorder, and playing certain positions have all been suggested to affect the risk of sustaining a concussion or having a more protracted course.”




 6XEFRQFXVVLYH,PSDFWV

A sub-concussive hit is an impact to the head that is less forceful and does not result
in concussion.%XWWREHFODVVL¿HGDVVXEFRQFXVVLYHKLWVPXVWRFFXUUHSHDWHGO\ For
example, the impacts to a football player’s head as he repeatedly blocks and tackles or
the impacts to a hockey player’s head due to contact with other players and the boards are
sub-concussive impacts. These types of hits occur multiple times throughout the normal
course of participation in many contact sports, and they are “just part of the game.” Unlike
FRQFXVVLRQVXEFRQFXVVLYHKLWVDUHQRWWKHVDPHDV³JHWWLQJ\RXUEHOOUXQJ´2YHUWLPH
sub-concussive impacts may accumulate. “An athlete’s risk of experiencing long-standing
effects of repetitive blows is likely measured as a cumulative dose over a lifetime, and could
include factors such as age at exposure, type, and magnitude of exposure, recovery, genotype,
and others.”6RPHUHVHDUFKHUVEHOLHYHWKDWWKHFXPXODWLYHHIIHFWRIWKHVHVPDOOHULPSDFWV
may lead to the same type of damage in the brain that are linked to concussions.
TBI may cause disruption in the blood-brain barrier (BBB). The BBB is a protective
barrier between the bloodstream and the brain. :KHQZRUNLQJSURSHUO\WKH%%%³KROGV
in proteins and molecules that bathe the brain and protect it from foreign substances.”
TBI, however, causes disruption in the BBB that allows certain proteins to leak into the
bloodstream.5XSWXUHRIWKH%%%PHDQVWKDWEUDLQSURWHLQV³UHOHDVHGIURPEUDLQFHOOV
enter the bloodstream where they may trigger an autoimmune response.”:KHQDVXE
FRQFXVVLYHLPSDFWRFFXUVGDPDJHGFHOOVLQWKHEUDLQPD\VHFUHWHDSURWHLQODEHOHG6%
which may cross the BBB and enter one’s bloodstream.:KHQ6%FURVVHVWKH%%%



Harmon, supraQRWHDW
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WKHERG\KDVDQDXWRLPPXQHUHVSRQVHDQGSURGXFHV6%DQWLERG\7KHKXPDQERG\¶V
DXWRLPPXQHV\VWHPLVRQHRILWVEHVWGHIHQVHVDJDLQVWGLVHDVHKRZHYHULWFDQDOVRFDXVH
WKHERG\WRDWWDFNLWVHOI7KHSUHVHQFHRI6%DQWLERGLHVPD\EHKDUPIXOEHFDXVHWKH
DQWLERGLHVPD\DWWDFN6%WKURXJKRXWWKHERG\LQFOXGLQJLQWKHEUDLQ
 7KH6%SURWHLQKDVPDQ\EHQH¿FLDOXVHVLQWKHERG\LQFOXGLQJFHOOJURZWKFHOO
structure, energy metabolism, calcium stability, and nerve signal transmission.:KHQDXWR
immune antibodies attack this protein, it is impeded from performing its functions. As such,
brain cell structure may break down more easily.
 2QHVWXG\IROORZHGDJURXSRIFROOHJHIRRWEDOOSOD\HUVZKRVXVWDLQHGUHSHDWHGKHDG
injuries that did not result in concussion.2YHUWKHFRXUVHRIDVHDVRQWKHJURXSVKRZHG
HOHYDWHG6%DQG6%DQWLERGLHV7KHVWXG\DXWKRUVQRWHGWKDWVRXUFHVRI6%H[LVW
in the human body outside of the central nervous system, but the authors also stated that
WKHGDWDVXJJHVWVDOLQNEHWZHHQ6%DQG6%DQWLERGLHVLQWKHEORRGVWUHDPRIWKHVH
football players and sub-concussive impacts. Based on this study and others involving more
football players and hockey players, some researchers assert that repeated sub-concussive
hits may cause some cognitive impairment and long-term changes to the brain.
 %XWWKHUHDUHIHZVWXGLHVRQWKHHIIHFWVRIVXEFRQFXVVLYHLPSDFWV2QO\UHFHQWO\KDYH
the routine hits experienced in contact sports become a source of concern. The studies that
H[LVWLQYROYHVPDOOVDPSOHVRIDWKOHWHVWKXVWKHUHVXOWVDUHQRWFRQFOXVLYHDQGFDQQRWEH
applied to broader populations of athletes.
B. Disease Associated with Concussion and Sub-Concussive Impacts
After even one concussion or a number of sub-concussive impacts, an athlete may deYHORSSRVWFRQFXVVLRQV\QGURPH 3&6 ,WLVXQFOHDUZK\VRPHDWKOHWHVGHYHORS3&6DIWHU
only one or a mild concussion, while other athletes who have suffered a greater number or
PRUHVHYHUHFRQFXVVLRQVGRQRWGHYHORS3&6)XUWKHUFRQVHQVXVGRHVQRW\HWH[LVWUHJDUGing the diseases that may develop from multiple concussions and long-term sub-concussive
LPSDFWV6RPHPHGLFDOH[SHUWVKDYHOLQNHGWKHRFFXUUHQFHRIPXOWLSOHFRQFXVVLRQVWRD
QHXURGHJHQHUDWLYHFRQGLWLRQFDOOHGFKURQLFWUDXPDWLFHQFHSKDORSDWK\ &7( PLOGFRJQLtive impairment, and depression.(DFKRIWKHVHFRQGLWLRQVKDVEHHQDOOHJHGWRH[LVWLQ
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some athletes that purportedly suffered several concussions while playing sports. Because
SODLQWLIIVLQFRQFXVVLRQOLWLJDWLRQVHHNPHGLFDOPRQLWRULQJIRUVLJQVRI3&6DQG&7(ERWK
conditions are explained below.




 3RVW&RQFXVVLRQ6\QGURPH

 3&6LVWKHWHUPXVHGZKHQDIWHUDKHDGLQMXU\RQHH[SHULHQFHVDWOHDVWWKUHHRIWKHPDLQ
symptoms of concussion, such as headache, dizziness, fatigue, memory problems, insomnia,
and irritability.3&6PD\RFFXUZLWKLQGD\VRUZHHNVRIWKHFRQFXVVLYHKLWEXWW\SLFDOO\
3&6UHVROYHVZLWKLQWKUHHPRQWKV1RWDOOZKRH[SHULHQFHFRQFXVVLRQZLOOGHYHORS3&6
 1RVLQJOHPHWKRGDQDO\VLVRUWHVWH[LVWVWRGLDJQRVH3&6DQGQRVLQJOHWUHDWPHQW
H[LVWVGXHWRWKHYDULHW\RIV\PSWRPVRQHPD\H[SHULHQFH5DWKHUDSK\VLFLDQW\SLFDOO\
WUHDWVWKHV\PSWRPVVSHFL¿FWRDSDWLHQWEHOLHYHGWRKDYH3&6'HSHQGLQJRQWKHSDWLHQW¶V
symptoms, treatment may include psychotherapy treatment, cognitive therapy, and prescription medication for depression, anxiety, and headaches.
 6RPHH[SHUWVDWWULEXWH3&6WRVWUXFWXUDOGDPDJHWRWKHEUDLQ2WKHUVEHOLHYH3&6
symptoms are attributable to psychological conditions, such as depression, anxiety, and posttraumatic stress disorder because the symptoms of these conditions mirror the symptoms of
3&6




 &KURQLF7UDXPDWLF(QFHSKDORSDWK\

 &7(SHUKDSVKDVJDUQHUHGWKHPRVWUHFHQWPHGLDDWWHQWLRQDVUHVHDUFKHUVKDYHIRXQG
&7(LQWKHEUDLQVRIGHFHDVHG1)/DQG1+/SOD\HUV Further, while there is some treatPHQWIRUWKHV\PSWRPVDVVRFLDWHGZLWK&7(WKHUHLVQRNQRZQWUHDWPHQWRU³FXUH´IRU&7(
which often results in death.

 3RVWFRQFXVVLRQV\QGURPH0ൺඒඈ&අංඇංർ $XJ KWWSZZZPD\RFOLQLFRUJGLVHDVHVFRQGLWLRQVSRVWFRQFXVVLRQV\QGURPHEDVLFVV\PSWRPVFRQ
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KHDOWKSRVWFRQFXVVLRQV\QGURPH2YHUYLHZ
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See -DFN/LQVKLStudy: 96% of Deceased NFL Players’ Brains Had Degenerative Disease, 7ංආൾ 6HSW
 KWWSWLPHFRPQÀEUDLQGLVHDVHsee also Brain disease CTE hits athletes differently,
brain and behaviour study suggests, 7ඁൾ+ඈർൾඒ1ൾඐඌ $XJ KWWSZZZWKHKRFNH\QHZVFRP
DUWLFOHV%UDLQGLVHDVH&7(KLWVDWKOHWHVGLIIHUHQWO\EUDLQDQGEHKDYLRXUVWXG\VXJJHVWVKWPO
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 *HQHUDOO\HQFHSKDORSDWK\GHVFULEHV³DQ\GLIIXVHGLVHDVHRIWKHEUDLQWKDWDOWHUVEUDLQ
function or structure.”(QFHSKDORSDWK\JHQHUDOO\UHVXOWVIURPDQXPEHURIFDXVHVLQFOXGLQJ
bacteria, tumor, exposure to toxic elements, multiple incidences of trauma, poor nutrition,
and other causes.5HSHDWHGWUDXPDWRWKHEUDLQPD\FDXVHSURJUHVVLYHGHJHQHUDWLRQRI
brain tissue.0XOWLSOHFRQFXVVLRQVPD\FDXVHDQDEQRUPDOEXLOGXSRIWDXDSURWHLQLQ
the brain. The normal function of tau is to stabilize microtubules, which are cylindrical
hollow parts of a cell that play a role in the cell’s shape.([FHVVWDXEXLOGVXSLQWKHDUHD
of the brain where injury has repeatedly occurred and spreads to other cells in a web like
fashion.2QFHWKHVSUHDGRIWKHZHELQYDGHVHQRXJKDUHDVRIWKHEUDLQFHUWDLQDUHDVRIWKH
brain atrophy. As the disease advances, it attacks the hippocampus, the part of the brain
instrumental in memory and learning, as well as the amygdala, which regulates aggressiveness and rage.
 5HVHDUFKHUVKDYHFUHDWHGDFOLQLFDOSLFWXUHRI&7(E\YDULRXVUHWURVSHFWLYHVWXG\PHWKods.%XWFXUUHQWO\&7(LVFRQ¿UPHGRQO\E\VWXG\LQJWKHEUDLQDIWHUGHDWK7KHUHLVQR
WHVWPHWKRGRUGLDJQRVWLFFULWHULDWRLGHQWLI\&7(LQDOLYHSHUVRQ5HVHDUFKHUVEHOLHYH
WKDWWKHVLJQVRI&7(PD\PDQLIHVW\HDUVDIWHUWKHODVWLQMXU\RFFXUVDQGFODVVLI\WKHHIIHFWV
RI&7(DVDOWHULQJRQH¶VFRJQLWLRQPRRGDQGEHKDYLRU&RJQLWLYHDQGEHKDYLRUDOV\PSWRPVUHSRUWHGLQDWKOHWHVEHOLHYHGWRKDYH&7(DUHFORVHO\DVVRFLDWHGZLWKWKHDUHDVRIWKH
EUDLQDIIHFWHGE\&7( The symptoms in each of the three categories of cognition, mood,
and behavior progress in severity and neurodegeneration increase over time. The earliest
VWDJHVRI&7(PD\QRWUHVXOWLQDQ\GLVFHUQLEOHV\PSWRPV/DWHUDV&7(SURJUHVVHVVRPH

What is Encephalopathy?, 1ൺඍ¶අ,ඇඌඍංඍඎඍൾඈൿ1ൾඎඋඈඅඈංർൺඅ'ංඌඈඋൽൾඋඌ6ඍඋඈൾKWWSZZZQLQGV
QLKJRYGLVRUGHUVHQFHSKDORSDWK\HQFHSKDORSDWK\KWP ODVWXSGDWHG1RY 
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Christine Baugh, Chronic traumatic encephalopathy: neurodegeneration following repetitive concussive
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may experience learning and memory impairment, depression, apathy, irritability, suicidality, poor impulse control, aggression, and increased violence.6RPHUHVHDUFKLQGLFDWHV
that disinhibition may also occur, resulting in a greater likelihood of substance abuse. As
&7(SURJUHVVHVV\PSWRPVZRUVHQ'HPHQWLDLVXVXDOO\HYLGHQWLQFDVHVRIDWKOHWHVZLWK
DGYDQFHG&7(RYHUDJH
 5HVHDUFKHUVVRPHRIZKRPDUHVHUYLQJDVH[SHUWVIRUSODLQWLIIVLQFRQFXVVLRQOLWLJDWLRQUHSRUWWKDWRQFH&7(GHVWUR\VDFHUWDLQDPRXQWRIEUDLQWLVVXHLWLVQHDUO\LPSRVVLEOH
to differentiate the cause of dementia from other common causes, such as Alzheimer’s
disease.%XWDFFRUGLQJWRWKHVHUHVHDUFKHUV³HDUO\SUHVHQWDWLRQDQGFRXUVHRI&7(FDQ
distinguish it from other causes of dementia.”7KH\EHOLHYHFHUWDLQFKDUDFWHULVWLFVRI&7(
GLVWLQJXLVK &7( IURP RWKHU FDXVHV IRU GHPHQWLD LQFOXGLQJ RQVHW RI V\PSWRPV EHWZHHQ
DJHVORZSURORQJHGFRXUVHRISURJUHVVLRQQRIDPLOLDOULVNDQGKLVWRU\RIUHSHDWHG
head trauma. %XWWKH\QRWHWKDWHYHQWKHVHIDFWRUVGRQRWGH¿QLWLYHO\LQGLFDWH&7(RYHU
other causes for dementia.0RUHRYHUWKH\DFNQRZOHGJHWKDWWKHRQVHWDQGV\PSWRPVRI
3&6DQG&7(PD\FORVHO\RYHUODS7KXVGLIIHUHQWLDWLQJEHWZHHQWKHWZRGLVRUGHUVFDQEH
GLI¿FXOW)LQDOO\UHVHDUFKHUVDGPLWWKDWQRWDOODWKOHWHVZLWKDKLVWRU\RIFRQFXVVLRQVZLOO
VKRZFOLQLFDOVLJQVRI&7(:KLOHDWGHDWKWKHLUEUDLQVPD\KDYHLQFUHDVHGOHYHOVRIWDX
proteins, they will have remained symptom-free, which may be due to their brains’ ability
to rewire itself or overcome the disease in other ways.
C. Medical Monitoring Proposal in NCAA Litigation
 ,QWKH1&$$OLWLJDWLRQ'U5REHUW&&DQWXVWDWHVWKHSUHPLVHIRUDPHGLFDOPRQLWRULQJ
SURJUDPIRUFXUUHQWDQGIRUPHU1&$$FRQWDFWVSRUWDWKOHWHVDQGRXWOLQHVWKHSDUDPHWHUVRI
such a program.:HVXPPDUL]HKLVKLJKO\GHWDLOHGSODQEHORZDVH[HPSODU\RIPHGLFDO
monitoring programs sought in similar concussion litigation explained above.
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 $ODQ6FKZDU]The Next Step for Researchers Is Not Finding Brain Trauma, 1<7ංආൾඌ0D\
DW63DYDLODEOHDWKWWSZZZQ\WLPHVFRPVSRUWVIRRWEDOOGXHUVRQKWPO"BU 



 5HSRUWRI'U5REHUW&&DQWXArrington v. NCAA1RFY(&)1R ¿OHG-XO\ 
6XEVHTXHQWWR¿OLQJKLVUHSRUWWKH1&$$VHWWOHPHQWKDVH[SDQGHGWRLQFOXGHQRQFRQWDFWVSRUWDWKOHWHV
as well.
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 7KH3UHPLVHIRUD0HGLFDO0RQLWRULQJ3URJUDP

 %DVHGRQKLVUHVHDUFKDQGH[DPLQDWLRQRIYDULRXV1&$$DWKOHWHV'U&DQWXRSLQHVWKDW
1&$$DWKOHWHVLQFRQWDFWVSRUWVKDYHVXIIHUHGXQUHFRJQL]HGFRQFXVVLYHDQGVXEFRQFXVVLYH
impacts. Consequently, these athletes can suffer permanent decreases in brain function, inFOXGLQJ³PHPRU\ORVVHDUO\$O]KHLPHU¶VOLNHGLVHDVHFDOOHG&7(PRYHPHQWGLVRUGHUVVXFK
as parkinsonism, and emotional disturbances.” Dr. Cantu expresses concern regarding not
only primary head injury impacts, but also notes a complication of concussions – second
impact syndrome. He describes second impact syndrome as when an athlete suffers a
concussion and “sustains subsequent concussive injury, resulting in diffuse brain swelling
and severe, permanent neurological dysfunction or death.”
Dr. Cantu states that timely diagnosis of concussion and prompt treatment can help prevent more serious concussion complications. Because they have sustained unrecognized
FRQFXVVLRQVDQGSRWHQWLDOO\VHFRQGLPSDFWV\QGURPHFXUUHQWDQGIRUPHU1&$$DWKOHWHVZKR
have played contact sports should be monitored to determine whether they have symptoms
RI3&6RU³RWKHUFRJQLWLYHLPSDLUPHQWVRUPHQWDOGLVWXUEDQFHV´2QFHWKHVHDWKOHWHVDQG
their healthcare providers have more information about their conditions and symptoms,
the athletes can seek appropriate treatment, ranging from physical and cognitive therapy to
prescription medication.




 7KH%DVLF&RPSRQHQWVRID0HGLFDO0RQLWRULQJ3URJUDP

According to Dr. Cantu, a complete neurological assessment will yield the type of
LQIRUPDWLRQDQ1&$$FRQWDFWVSRUWDWKOHWHQHHGVWRGHWHUPLQHLIKHRUVKHVXIIHUVIURP
disorders associated with concussive or sub-concussive impacts. This assessment will occur
DWWKHRXWVHWRIWKHSURJUDPDQGEHUHSHDWHGHYHU\¿YH\HDUVRUZKHQDQDWKOHWHLVV\PSWRPDWLF0RQLWRULQJSK\VLFLDQVZLOOFRQGXFW³IRFXVHGQHXURFRJQLWLYHYLVXDODQGEDODQFH
assessments.” Also key to identifying any long-term effects of brain injury will be the
athlete’s prior concussion history and conditions that affect recovery.3K\VLFLDQVLQWKH
monitoring program will also obtain a symptom checklist from each athlete. All athletes
being monitored will take a neurocognitive test, which includes computer-based tests and
paper and pencil tests to assess cognitive skills, mood, and behavior.
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 &HUWL¿FDWLRQRIDPHGLFDOPRQLWRULQJFODVVLVDFRPSRQHQWRIHDFKRIWKHFODVVDFWLRQV
H[SODLQHGDERYHDOWKRXJKWKHVFRSHRIPRQLWRULQJRUWKHGH¿QLWLRQRIWKHDWKOHWHVLQFOXGHGLQ
a medical monitoring class may differ. In this section, we explain medical monitoring claims
in general terms and the differing views concerning whether such claims are actionable as
LQGLYLGXDOWRUWV:HDOVREULHÀ\UHPLQGUHDGHUVRIJHQHUDOFODVVFHUWL¿FDWLRQSULQFLSOHV7KHQ
ZHDQDO\]HVRPHRIWKHLVVXHVWKDWPD\SUHYHQWFODVVFHUWL¿FDWLRQRIPHGLFDOPRQLWRULQJ
classes in concussion-related litigation.
A. Medical Monitoring Claims
Traditionally, medical monitoring claims seek a monitoring program of tests and services
to each class member. “The purpose of medical monitoring compensation is to enable
the plaintiff to obtain information about his or her future disease as early as possible. That
information, in turn, enables the plaintiff to seek early treatment, so that the injuries will
be minimized.” But, if disease is diagnosed, treatment is beyond the medical monitoring
class.
In the concussion-related litigation, the medical monitoring classes proposed include
WKRVHDWKOHWHVZKRGRQRWKDYHDSUHVHQWSK\VLFDOLQMXU\:KHQQRSK\VLFDOLQMXU\LVSUHVHQW
courts have wrestled with whether medical monitoring claims are actionable as independent
torts, are a component of damages, or are not recognized under the law at all. The United
6WDWHV6XSUHPH&RXUWKDVUHMHFWHGDPHGLFDOPRQLWRULQJFODVVXQGHUWKH)HGHUDO(PSOR\HUV¶
/LDELOLW\$FWIRUUDLOURDGZRUNHUVDOOHJLQJLQÀLFWLRQRIHPRWLRQDOGLVWUHVVGXHWRDVEHVWRV
exposure. In its analysis, the court noted that little consensus existed at the time among
federal courts applying state law or among state courts regarding whether medical monitoring
was actionable, absent present injury. There is still no widespread agreement in this respect
or other aspects of “medical monitoring law.”



See, e.g.,QUH)RVDPD[3URGV/LDE/LWLJ)5' 6'1< 

 0DUWKD$&KXUFKLOOToxic Torts: Proof of Medical Monitoring Damages for Exposure to Toxic Substances,$ආ-ඎඋൽ3උඈඈൿඈൿ)ൺർඍඌ  
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 0HWUR1&RPPXWHU55&RY%XFNOH\86   KROGLQJWKDWEHFDXVHHPSOR\HH
FRXOGQRWGHPRQVWUDWH³SK\VLFDOLPSDFW´IURPDVEHVWRVH[SRVXUHUHTXLUHGE\LQÀLFWLRQRIHPRWLRQDOGLVWUHVV
claim, employee could not recover damages for extra medical tests required to detect cancer attributable
to asbestos exposure).
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 )RUH[DPSOHVRPHVWDWHVVXFKDV0LFKLJDQUHTXLUHDSUHVHQWLQMXU\WRDSHUVRQRUSURSHUW\WRHVWDEOLVKDQHJOLJHQFHFODLPWKXVVXFKVWDWHVGRQRWUHFRJQL]HPHGLFDOPRQLWRULQJDV
a separate cause of action when physical injury is absent. But, other states dispense with
the requirement for present injury and recognize medical monitoring as a separate tort.
In many of the jurisdictions that accept medical monitoring as a separate cause of action,
the courts have expressed belief that economic harm may occur to those exposed to toxic
substances, despite the fact that the physical harm from such exposure may not manifest
for a considerable amount of time. Compensation for such future harm is compensable
as future damages.
 *HQHUDOO\FRXUWVLQVWDWHVUHFRJQL]LQJPHGLFDOPRQLWRULQJZLWKRXWDSUHVHQWLQMXU\DV
DQLQGHSHQGHQWFDXVHRIDFWLRQUHTXLUHDSODLQWLIIWRSURYH
  H[SRVXUH JUHDWHU WKDQ QRUPDO EDFNJURXQG OHYHOV   WR D SURYHQ KD]DUGRXV
VXEVWDQFH  FDXVHGE\WKHGHIHQGDQW¶VQHJOLJHQFH  DVDSUR[LPDWHUHVXOWRIWKH
H[SRVXUHSODLQWLIIKDVDVLJQL¿FDQWO\LQFUHDVHGULVNRIFRQWUDFWLQJDVHULRXVODWHQW
GLVHDVH  DPRQLWRULQJSURFHGXUHH[LVWVWKDWPDNHVWKHHDUO\GHWHFWLRQRIWKHGLVHDVHSRVVLEOH  WKHSUHVFULEHGPRQLWRULQJUHJLPHLVGLIIHUHQWIURPWKDWQRUPDOO\
UHFRPPHQGHGLQWKHDEVHQFHRIWKHH[SRVXUHDQG  WKHSUHVFULEHGPRQLWRULQJ
UHJLPHLVUHDVRQDEO\QHFHVVDU\DFFRUGLQJWRFRQWHPSRUDU\VFLHQWL¿FSULQFLSOHV
But, the elements of a medical monitoring claim are not always uniformly stated or applied
in jurisdictions recognizing the claim. For example, some courts have articulated different standards for the magnitude of increase in risk a plaintiff must show to trigger medical
monitoring relief.

See, e.g.+HQU\Y'RZ&KHP&R1:G 0LFK  ¿QGLQJ³WKHSULQFLSOHWKDWD
plaintiff must demonstrate a present physical injury to person or property in addition to economic losses
that result from that injury in order to recover under a negligence theory”).



See, e.g.%RZHUY:HVWLQJKRXVH(OHF&RUS6(G :9D  VWDWLQJWKDWD
plaintiff who does not allege a present physical injury may recover future medical monitoring costs).
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 &RPSDUH3DROL55<DUG3&%/LWLJY0RQVDQWR&R)G G&LU  VWDWLQJWKH
standard for medical monitoring is whether to a degree of medical certainty medical monitoring is necesVDU\WRGLDJQRVHWKHZDUQLQJVLJQVRIGLVHDVH DQG$\HUVY7ZSRI-DFNVRQ$G 1- 
(articulating that plaintiffs seeking medical monitoring for cancer may only need to demonstrate a “slightly
KLJKHU>FKDQFH@WKDQWKHQDWLRQDODYHUDJH´ 
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B. &ODVV&HUWL¿FDWLRQ3ULQFLSOHV
 3ODLQWLIIVLQFRQFXVVLRQUHODWHGOLWLJDWLRQPXVWGHPRQVWUDWHWKDWWKHFODVVLVDVFHUWDLQDEOHDQGVDWLVI\WKHHOHPHQWVRIFODVVFHUWL¿FDWLRQXQGHU)HGHUDO5XOHRI&LYLO3URFHGXUH
)RUDFODVVWREHFHUWL¿HGLWPXVWEHGHWHUPLQHGWKDWLWH[LVWV)XUWKHU5XOHUHTXLUHV
a plaintiff to establish numerosity, commonality, typicality, and adequate representation of
WKHFODVVDQGWKDWWKHFODVV¿WVZLWKLQRQHRIWKHDSSOLFDEOHFDWHJRULHVRI5XOH E ±HLWKHU
DQLQMXQFWLYH 5XOHE  RUDGDPDJHVFODVV 5XOH E  0HGLFDOPRQLWRULQJ
classes have been proposed as either injunctive or damages classes and have been rejected
under either sub-category.
 ,QWKH8QLWHG6WDWHV6XSUHPH&RXUWFORVHO\H[DPLQHGWKHFRPPRQDOLW\HOHPHQW
UHTXLUHG IRU FODVV FHUWL¿FDWLRQ The plaintiffs in Wal-Mart alleged that the discretion
exercised by local supervisors concerning compensation and advancement decisions were
discriminatory as to current and former female employees. “Commonality requires the
plaintiff to demonstrate that the class members ‘have suffered the same injury.’” Class
PHPEHUV¶FODLPVPXVW³GHSHQGRQDFRPPRQFRQWHQWLRQ>ZKLFK@PXVWEHRIVXFKDQDWXUH
that it is capable of classwide resolution.” The court explained that if, for example, the
class alleged discrimination by the same supervisor and the outcome of that question resolves an issue central to the validity of class members’ claims, then the class would satisfy
the commonality element. The Dukes court held that the plaintiffs’ allegations did not
VDWLVI\WKHFRPPRQDOLW\HOHPHQWRI5XOHEHFDXVHWKHEDVLVIRUWKHFODLPVZHUH³OLWHUDOO\
millions of employment decisions.”³:LWKRXWVRPHJOXHKROGLQJWKHDOOHJHGUHDVRQVIRU
all those decisions together, it will be impossible to say that the examination of all the class
members’ claims for relief will produce a common answer to the crucial question why was
I disfavored.”

 2VKDQDY&RFD&ROD&R.)G WK&LU 




)ൾൽ5&ංඏ3

See6KHLOD%6FKHXUPDQ1)/&RQFXVVLRQ/LWLJDWLRQ$&ULWLFDO$VVHVVPHQWRI&ODVV&HUWL¿FDWLRQ, 8
)අൺ,ඇඍ¶අ8ඇංඏ/5ൾඏ  
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 &HUWL¿FDWLRQRI5XOH E  FODVVHVIRULQMXQFWLYHUHOLHIUHTXLUHVDSODLQWLIIWRGHPRQVWUDWHWKDW¿QDOLQMXQFWLYHUHOLHILVDSSURSULDWHIRUWKHZKROHFODVV,QRWKHUZRUGVZKHUHD
VLQJOHLQMXQFWLRQRUGHFODUDWRU\UHOLHIZLOOSURYLGHUHOLHIWRHYHU\FODVVPHPEHUFHUWL¿FDWLRQ
under this subcategory is appropriate.$QLQGLYLVLEOHLQMXQFWLRQXQGHU5XOH E  EHQH¿WVDOOPHPEHUVRIDFODVVDWRQFH6RPHFRXUWVUHTXLUHDSODLQWLIIVHHNLQJFHUWL¿FDWLRQ
of a class under this sub-category to demonstrate that the class’ claims are cohesive, which
focuses on a lack of individual issues. A plaintiff must prove that the class’ injuries must
be “‘group, as opposed to individual injuries.’”$GGLWLRQDOO\FHUWL¿FDWLRQXQGHU5XOH E
 LVLQDSSURSULDWHZKHUHFHUWL¿FDWLRQZRXOGSUHYHQWDGHIHQGDQWIURPDVVHUWLQJSODLQWLII
VSHFL¿FGHIHQVHVDJDLQVWWKHSXWDWLYHFODVVPHPEHUV
 7RDFKLHYHFODVVFHUWL¿FDWLRQXQGHU5XOH E  DSODLQWLIIPXVWFRQYLQFHWKHFRXUW
that common questions of law or fact predominate over individual issues and that the class
DFWLRQGHYLFHLVDVXSHULRUPHWKRGWRIDLUO\DQGHI¿FLHQWO\DGMXGLFDWHWKHFRQWURYHUV\
These requirements are straightforward in theory. Under the predominance analysis, factual
or legal differences may present individual issues. “If proof of the essential elements of the
FDXVHRIDFWLRQUHTXLUHVLQGLYLGXDOWUHDWPHQWWKHQFODVVFHUWL¿FDWLRQLVXQVXLWDEOH´ For
example, if individual issues concerning causation or application of differing state’s laws
SUHGRPLQDWHRYHUFRPPRQTXHVWLRQVRIODZDQGIDFWDFODVVVKRXOGQRWEHFHUWL¿HG
C. 2EVWDFOHVWR&ODVV&HUWL¿FDWLRQRI0HGLFDO0RQLWRULQJ&ODLPV




 Commonality

 2IWKHEDVLFHOHPHQWVRI5XOHFRPPRQDOLW\LVOLNHO\WKHPRVWSUREOHPDWLFHOHPHQWIRU
plaintiffs to establish. The plaintiffs allege a range of misconduct by the sports organization
pertinent to each case, including that the organization ignored or concealed information from
athletes about the dangers of sustaining multiple concussions or sub-concussive impacts,
encouraged players to continue participating in the various sports immediately after head
injury occurred, issued concussion protocols that were not followed, and other malfeasance.
5HDGLQDYDFXXPVXFKDOOHJDWLRQVDSSHDUWRVDWLVI\WKHFRPPRQDOLW\UHTXLUHPHQW,IWKRVH
allegations were proven to be true, the answers would likely resolve an issue central to the
class members’ claims – namely causation.

 'XNHV6&WDW
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But the plaintiffs’ allegations ignore the realities of athletes’ knowledge of the effects
of head injury independent of representations made by or concealment of information by
the sports organizations regarding head injuries. The allegations in the various complaints
ignore the individual athletes’ decisions to continue playing, despite knowing they had
suffered some level of head injury, including in some instances an understanding that they
had suffered a concussion. The allegations ignore the decisions concerning an impact to
an athlete’s head made by numerous individuals employed by professional sports teams or
1&$$PHPEHUVFKRROVRYHUWKH\HDUVGXULQJZKLFKDQDWKOHWHSDUWLFLSDWHGLQDSDUWLFXODU
sport. Applying the Dukes standard of commonality, plaintiffs in these cases may not be
DEOHWRHVWDEOLVKDFRPPRQSUDFWLFHE\HDFKRIWKHUHOHYDQWVSRUWVRUJDQL]DWLRQV/LNHLQ
Dukes, it would seem that the defendant sports organizations have a colorable argument
that the potentially millions of decisions made over the years – by the athletes themselves
and personnel employed by a team or school – concerning how an athlete who sustained a
head injury was treated during and after the contest is too varied to satisfy the commonality
HOHPHQW3DUWLFXODUO\IRUWKH1&$$ZKLFKLVDQRUJDQL]DWLRQODFNLQJXOWLPDWHDXWKRULW\
over its member teams or their personnel concerning decisions about treatment of head
injuries, arguably there is no “glue” holding together the many varied decisions that were
made relevant to each athlete.




 5XOH E  ,QGLYLGXDO4XHVWLRQVRI/DZDQG)DFW2YHUZKHOP
Common Issues

 )RU WKH FRQFXVVLRQUHODWHG FODVV DFWLRQV VHHNLQJ FHUWL¿FDWLRQ XQGHU 5XOH  E  
SODLQWLIIVIDFHPDQ\GLI¿FXOWLHVLQHVWDEOLVKLQJSUHGRPLQDQFHRIFRPPRQTXHVWLRQVRIODZ
and fact. First, putative class member athletes, which are situated in jurisdictions throughout
WKH8QLWHG6WDWHVFRXOGIDFHDQXPEHURIFKDOOHQJHVFRQFHUQLQJWKHDSSOLFDWLRQRIWKHODZV
RIGLIIHUHQWVWDWHV$VRXWOLQHGDERYHWKHUHDUHVLJQL¿FDQWGLIIHUHQFHVFRQFHUQLQJZKHWKHU
DVWDWHUHFRJQL]HVDFODLPIRUPHGLFDOPRQLWRULQJ(YHQLQWKRVHVWDWHVWKDWUHFRJQL]HWKH
claim, differences exist regarding the elements of the claim and the standards by which the
claim is established, such as the level of increased risk a plaintiff must sustain and the proof
required to demonstrate that level has been met. Further, jurisdictions vary concerning af¿UPDWLYHGHIHQVHVVXFKDVFRPSDUDWLYHQHJOLJHQFHSULQFLSOHV
 7KH1)/OLWLJDWLRQDWWHPSWVWRFLUFXPYHQWWKLVSUREOHPE\DOOHJLQJDPHGLFDOPRQLWRULQJFODLPRQO\XQGHU1HZ<RUNODZ,QPhilips Petroleum Co. v. ShuttsWKH6XSUHPH&RXUW
found that every state has an interest in having its laws applied to the claims of residents of
each state.3ODLQWLIIVLQWKH1)/OLWLJDWLRQDQGRWKHUSXWDWLYHFODVVDFWLRQVDOOHJHFODLPV
E\UHVLGHQWVRIDOO¿IW\VWDWHV7KXVLWLVOLNHO\WKDWWKHODZVRIDOO¿IW\VWDWHVPXVWEHDSplied to the proposed class actions. Because of the differences among those laws pertaining
to medical monitoring, a national class action may not be viable in any of the concussionrelated class actions.

 3KLOOLSV3HWUROHXP&RY6KXWWV86  
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 6HFRQGLQGLYLGXDOLVVXHVVXFKDVKHDOWKKLVWRU\H[SRVXUHGXULQJWKHUHOHYDQWSHULRG
frequency of exposure during the relevant period, causation, and the proposed monitoring
SODQRYHUZKHOPDQ\FRPPRQLVVXHV0RVWDWKOHWHVZKRKDYHUHDFKHGDOHYHORISUR¿FLHQF\
VXI¿FLHQWWRSOD\FROOHJHRUSURIHVVLRQDOVSRUWVEHJDQSDUWLFLSDWLQJLQVSRUWVDWD\RXQJDJH
(DFKSURIHVVLRQDODWKOHWHZLOOQHHGWRSURYHWKDWKLVFRQGLWLRQZDVFDXVHGE\KHDGLQMXULHV
sustained while playing professional sports rather than during college, high school, or in
\RXWKVSRUWV/LNHZLVHFROOHJHDWKOHWHVZLOOEHUHTXLUHGWRGHPRQVWUDWHWKDWFDXVDWLRQLV
related only to head injuries while playing at the college level.
Further, medical inquiries, particularly regarding brain injury, which as stated above
is still a somewhat mysterious area of health care, are highly complex and individualized.
6RPHSHRSOHDUHJHQHWLFDOO\SUHGLVSRVHGWRH[SHULHQFHFRQFXVVLRQVPRUHHDVLO\RUVXIIHU
the effects more severely. Additionally, as mentioned above, concussion alone is not necesVDULO\HQRXJKWRFDXVH&7('HYHORSPHQWRI&7(PD\DOVREHDIIHFWHGE\DJHJHQGHUUDFH
genetic predisposition, and the position played in a sport. This fact also brings into question
ZKHWKHUSXWDWLYHFODVVPHPEHUVZRXOGUDWKHUKDYHRQHVL]H¿WVDOOPRQLWRULQJSURJUDPV
RUFRQVXOWDWLRQZLWKWKHLURZQSK\VLFLDQVDERXWWKHULVNVDQGEHQH¿WVRIGLDJQRVWLFWHVWV
considering their own health histories. As such, it is possible that the proposed monitoring
plans raise individual issues that predominate over common issues. Finally, because players
under-report symptoms of concussion or lie about whether they sustained a head injury, the
GHIHQVHVRIFRPSDUDWLYHQHJOLJHQFHDQGDVVXPSWLRQRIWKHULVNDUHOLNHO\WRSRVHVLJQL¿FDQW
individual issues as well. And it is worth noting that many players have done much more than
PHUHO\³DVVXPHGWKHULVN´RISHUVRQDOLQMXU\WKH\VWULYHIRUDSODFHRQWKHWHDPZKHWKHU
EHLWIRUSHUVRQDOJORU\RU¿QDQFLDOJDLQRUERWK7KXVIRUH[DPSOHLWZLOOWDNHLQGLYLGXDO
LQTXLULHVWRGHWHUPLQHZKHWKHUDQ\RQHSOD\HUZRXOGKDYHIRUHJRQHKLVFDUHHUKDGWKH1)/
or other sports organization provided more or different warnings about the risks of concussion.
3. 5XOH E  ,QGLYLGXDO,VVXHV3UHYHQW&RKHVLYHQHVV


0DQ\RIWKHVDPHLQGLYLGXDOLVVXHVRXWOLQHGWKDWSUHYHQWFHUWL¿FDWLRQXQGHU5XOH E
 DOVRZRXOGSURKLELWFHUWL¿FDWLRQXQGHU5XOH E  $V6FKXHUPDQQRWHVDQXPEHU
RIIHGHUDOFLUFXLWFRXUWVKDYHGHQLHGFODVVFHUWL¿FDWLRQRIPHGLFDOPRQLWRULQJFODLPVXQGHU
this sub-category because cohesiveness of the class claims is missing.

See*DWHVY5RKP +DDV&R)G G&LU  KROGLQJ³PHGLFDOPRQLWRULQJFODVVHV
may founder for lack of cohesion because causation and medical necessity often require individual proof”);
see also,QUH6W-XGH0HG,QF.)G WK&LU  VWDWLQJ³HDFKSODLQWLII¶VQHHG RU
lack of need) for medical monitoring is highly individualized” depending on “the patient’s medical history,
the condition of the patient’s heart valves at the time of implantation, the patient’s risk factors for heart
valve complications, the patient’s general health, the patient’s personal choice, and other factors”).
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Demonstrating cohesion in a national medical monitoring class action based on the risk
RIFRQFXVVLRQVDQGVXEFRQFXVVLYHLPSDFWVZLOOEHGLI¿FXOW7KHVDPHLQGLYLGXDOLVVXHV
PHQWLRQHGDERYHFRQFHUQLQJODFNRIFRQVHQVXVDVWRWKHFDXVHVRI&7(SUHYHQWFRKHVLRQ
7KHLQGLYLGXDOLVVXHVUHODWHGWRSUHH[LVWLQJFRQFXVVLRQKLVWRU\DQGGDPDJHWKDWGHIHDW5XOH
 E  FHUWL¿FDWLRQDOVRSUHYHQW5XOH E  FHUWL¿FDWLRQ)XUWKHUDFFRUGLQJWRDukes,
WKH YDULRXV GHIHQGDQW VSRUWV RUJDQL]DWLRQV PXVW EH DOORZHG WR SUHVHQW SODLQWLIIVSHFL¿F
defenses. The DukesFRXUWH[SODLQHGWKDWDFODVVXQGHU5XOH E  PXVWKDYHDQLQGLYLVible injury.,WLVGLI¿FXOWWRVHHKRZSODLQWLIIVLQWKHFRQFXVVLRQUHODWHGFODVVDFWLRQVFRXOG
HVWDEOLVKLQGLYLVLEOHLQMXU\ZKHQWKHV\PSWRPVRI&7(DUHQRWUHODWHGRQO\WRWKDWGLVHDVH
WKHUHDUHQRGLDJQRVWLFWRROVWRGHWHFW&7(RUELRPDUNHUVWRGHPRQVWUDWH&7(LQDOLYLQJ
SHUVRQDQGQRWUHDWPHQWRSWLRQVH[LVWWRUHYHUVHWKHHIIHFWVLQRQH¶VEUDLQUHODWHGWR&7(
As such, a single monitoring plan would not appear to provide relief to every class member
DVUHTXLUHGE\5XOH E  
The information outlined above demonstrates the lack of consensus regarding develRSPHQW RI &7( DQG RWKHU QHXURFRJQLWLYH HIIHFWV WKDW PD\ EH UHODWHG WR FRQFXVVLYH DQG
VXEFRQFXVVLYHKLWV0DQ\P\VWHULHVUHPDLQXQVROYHGFRQFHUQLQJWKHFDXVHVULVNIDFWRUV
V\PSWRPVDQGGLDJQRVLVRIWKHHIIHFWVRI7%,V1XPHURXVLQGLYLGXDOLVVXHVH[LVWDPRQJ
WKHDWKOHWHVDOOHJHGWREHLQHDFKSXWDWLYHFODVV([SRVXUHWRFRQFXVVLYHDQGVXEFRQFXVVLYH
hits throughout one’s lifetime and while playing college or professional sports differs. A
number of factors from one’s genetic predisposition to choices an individual makes regarding
health habits affects how the brain receives and copes with concussive and sub-concussive
KLWV9LHZHGWKURXJKWKHOHQVRIOLWLJDWLRQWKHVHIDFWXDOGLIIHUHQFHVDSSHDUWREHVLJQL¿FDQW
to the analysis of whether a court should certify the medical monitoring classes proposed
by the athletes involved in concussion-related litigation. Additionally, as described above,
FHUWL¿FDWLRQZRXOGYLRODWHVHYHUDOZHOOHVWDEOLVKHGFODVVFHUWL¿FDWLRQSULQFLSOHV1RWHYHU\
athlete is at risk for brain injuries or the effects that may result from brain injuries. Thus,
FHUWL¿FDWLRQRIWKHSURSRVHGPHGLFDOPRQLWRULQJFODVVHVZRXOGDSSHDUWREHSUHPDWXUHDQG
inappropriate.

9,
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A. Introduction
 5HFHQW\HDUVKDYHVHHQDVHULHV±EXWQRWQHFHVVDULO\DODUJHQXPEHU±RIMXU\WULDOVRI
product liability claims involving helmets and a variety of alleged brain injuries sustained
during sports or recreational activities. According to one verdict and settlement database,

 'XNHV6&WDW
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the majority of products cases against helmet manufacturers that have been actually tried
to juries in recent years have resulted in defense verdicts.
The types of helmets at issue in these product cases include football, bicycle, bicycle
PRWRFURVV %0; DQGPRWRUF\FOHKHOPHWV7KHEUDLQLQMXULHVDWLVVXHUDQJHIURPVHYHUH
WUDXPDWLFEUDLQLQMXU\ 67%, VXFKDVDFXWHVXEGXUDOKHPDWRPDDQGGLIIXVHD[RQDOLQMXU\WR
PLOGWUDXPDWLFEUDLQ 07%, VXFKDVFRQFXVVLRQVDQGUHSHWLWLYHFRQFXVVLRQUHODWHGWUDXPD
 7KHUHDUHVLPLODULWLHVDQGGLIIHUHQFHVLQWKHWULDORIERWK67%,DQGUHSHWLWLYH07%,FDVHV
Both types of cases are fact-intensive and fact-driven. However, the issues and evidence
SUHVHQWHGLQERWKW\SHVRIFDVHVFDQEHVLJQL¿FDQWO\GLIIHUHQW
B. Evidence and Issues in Helmet Cases Involving STBI




 ([DPSOHVRI67%,

 6LPSO\SXWWKHVXFFHVVIXOGHIHQVHDWWULDORIDSURGXFWVFDVHLQYROYLQJ67%,WXUQVRQ
WKHDELOLW\WRH[SODLQWRWKHMXU\ZKDWDKHOPHWFDQDQGFDQQRWGR6HYHUHWUDXPDWLFEUDLQ
LQMXU\FDQLQFOXGHODUJHDFXWHVXEGXUDOKHPDWRPD $6'+ RUGLIIXVHD[RQDOLQMXU\ '$, 
severe depressed skull fracture, contusions to the brain known as “coup” or “contrecoup”
FRQWXVLRQVRUDEULGJLQJYHLQWHDULQWKHEUDLQ67%,FDVHVXVXDOO\LQYROYHDVLQJOHYLROHQW
impact to or motion of the head, as opposed to the repetitive and comparatively “mild”
FRQFXVVLRQVH[SHULHQFHGLQ07%,FDVHV)RUWULDOLQWKHVHFDVHVXQGHUVWDQGLQJWKHQDWXUH
of the blow is paramount.
The forces that cause the types of skull fractures or bridging vein tears that, in turn,
UHVXOWLQ$6'+RU'$,DUHJHQHUDOO\FKDUDFWHUL]HGDVHLWKHUtranslational (or linear) or rotational (angular) blows or accelerations. Translational blows pass through the head’s center
RIJUDYLW\±WKLQNRIWKHSKUDVH³WRKLWVRPHWKLQJKHDGRQ´5RWDWLRQDOPRYHPHQWVRQWKH
other hand, apply rotational or angular forces to the head and brain – think of an uppercut
LQER[LQJWKDWFDXVHVD¿JKWHU¶VKHDGWRZKLSEDFNZDUGVKDUVKO\$QGLWLVLPSRUWDQWWRUHmember that, while injury-causing forces tend to be characterized (particularly by litigants)
as either translational or rotational, every blow to the head involves the application, to some
degree, of both translational and rotational forces.




 7\SHVRI(YLGHQFHLQ67%,7ULDOV

 ([SHUWWHVWLPRQ\SDUWLFXODUO\IURPDQHXURORJLVWRUQHXURVXUJHRQLVFULWLFDO$QDO\VLV
DQGFOHDUDQGHIIHFWLYHH[SODQDWLRQWRWKHMXU\RIWKH&7VFDQV05,VRURWKHUPHGLFDO
imaging taken of the plaintiff in the hours and days following the subject injury sets the
VWDJHIRUWKHPRUHVSHFL¿FFDXVDWLRQHYLGHQFHWRFRPH
See, e.g.$FXQDY5LGGHOO,QF/RV$QJHOHV&QW\6XSHU&W0DU IRRWEDOO 6RKQY%HOO6SRUWV
,QF/RV$QJHOHV&QW\6XSHU&W$XJ ELF\FOH $.:Y5LGGHOO,QF6'0LVV2FW
IRRWEDOO (XEDQNVY.%&&RUS/RV$QJHOHV&QW\6XSHU&W2FW %0; &RYHOOY%HOO6SRUWV
,QF('3D-XO\ ELF\FOH 6XJOLDY/LIHVW\OH&XVWRP&\FOHV//&5LYHUVLGH&QW\6XSHU&W
-XQH PRWRUF\FOH -RQHVY%HOO6SRUWV,QF3DOP%HDFK&QW\&LU&W$SU ELF\FOH 6RXUFH
KWWSZZZYHUGLFWVHDUFKFRP
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 )RUH[DPSOHDQHXURORJLVWRUQHXURVXUJHRQFDQERWKLGHQWLI\DQ$6'+VHFRQGDU\WR
DEULGJLQJYHLQWHDUVKRZQRQWKHSODLQWLII¶V&7RU05,DQGWKHQH[SODLQWRWKHMXU\KRZ
research tends to indicate that, more often than not, bridging vein tears are the result of rotational forces.7KLVLVVLJQL¿FDQWLQKHOPHWFDVHVEHFDXVHWKHFRQVHQVXVDPRQJH[SHUWV±RQ
both the plaintiffs’ and defense side – is that while helmets may be expected to mitigate, to
some degree, translational forces, there is little if anything that helmets can do to mitigate
rotational movement of the head.
 (TXDOO\ LPSRUWDQW LV WHVWLPRQ\ E\ H[SHUWV LQ ELRPHFKDQLFV W\SLFDOO\ 3K'OHYHO
engineers who specialize in injury kinematics. The biomechanist essentially functions the
VDPHZD\DQDFFLGHQWUHFRQVWUXFWLRQLVWGRHVLQDWUDI¿FFROOLVLRQFDVH±LQVSHFWLQJERWKWKH
helmet and the site of the injury, identifying any physical evidence of damage (including
to the helmet, to the ground, to any vehicles involved, or to the clothing the plaintiff was
wearing at the time of the injury), connecting the documented injuries with cause of injury,
DQGFDOFXODWLQJWKHPRYHPHQWRIWKHKHDGDQGERG\WKHFKDQJHLQYHORFLW\ ǻY DQGWKH
vectors and forces applied to the head.
 (YHQWKHZHDWKHUFRPHVLQWRSOD\DQGPHWHRURORJLVWVKDYHEHHQUHWDLQHGDVWHVWLI\LQJ
H[SHUWVLQKHOPHWFDVHV$PELHQWWHPSHUDWXUHRQWKHSOD\LQJ¿HOGRURQWKHURDGZD\PD\EH
used, particularly by plaintiff’s counsel, to posit that the impact energy attenuating properties
of the helmet padding or liner were somehow compromised.
In a case involving a sports injury – particularly one sustained in a football or hockey
JDPH±¿OPRUYLGHRRIWKHLQMXU\LVRIWHQDYDLODEOH7KHYLGHRFDQSURYLGHWKHEDVLVIRUD
computer simulation or photogrammetric analysis of the moment the injury occurred, noting minute details such as a player’s foot position and lean angle before, during and after a
collision. These types of computer simulations are based on measurements and other actual
data obtained from the evidence. As such, they are treated as substantive evidence admissible at trial and not merely illustrative or demonstrative evidence.
 2QHRIWKHPRVWHIIHFWLYHIRUPVRIHYLGHQFHLQGHIHQGLQJKHOPHWFDVHVLVDWKUHHGLPHQsional print of the plaintiff’s skull, showing the precise location of a skull fracture. The print
LVEDVHGGLUHFWO\DQGFRPSOHWHO\RQD&7VFDQRU05,DQGFDQEHDGPLWWHGDVVXEVWDQWLYH
as opposed to merely illustrative, evidence. The 3-D print gives the jurors tangible evidence
of where the impact likely occurred. In many cases of skull fracture, medical experts can
opine that the blow occurred at the location of the fracture. This is particularly valuable in
design defect cases where the plaintiff argues that the helmet should have provided greater
“coverage.” A lack-of-coverage argument can be effectively neutralized if the 3-D print of
the skull shows the fracture (and likely the impact) occurred underneath an area of the head
covered by the helmet.
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3. ,VVXHVLQ67%,&DVHV7HOOLQJWKH³7HVWLQJ6WRU\´
 3DUWLFXODUO\LQGHVLJQGHIHFWWULDOVZKHUHWKHSODLQWLIIKDVVXVWDLQHG67%,PXFKRIWKH
trial will focus on the applicable helmet standard. A variety of government agencies and
QRQJRYHUQPHQWDORUJDQL]DWLRQVRIIHUSHUIRUPDQFHVWDQGDUGVIRUKHOPHWV7KH1DWLRQDO2SHUDWLQJ&RPPLWWHHRQ6WDQGDUGVIRU$WKOHWLF(TXLSPHQW 12&6$( SURYLGHVSHUIRUPDQFH
standards, along with detailed testing protocols, for both football and ice hockey helmets.
7KH 86 JRYHUQPHQW SURYLGHV VLPLODU VWDQGDUGV IRU PRWRUF\FOH DQG ELF\FOH KHOPHWV
'HSDUWPHQWRI7UDQVSRUWDWLRQ)HGHUDO0RWRU9HKLFOH6DIHW\6WDQGDUG1R &)5
 DSSOLHVWRPRWRUF\FOHKHOPHWVZKLOH&RQVXPHU3URGXFW6DIHW\&RPPLVVLRQ
 &)5SW JRYHUQVELF\FOHKHOPHWV3ULYDWHRUJDQL]DWLRQVVXFKDVWKH6QHOO
0HPRULDO)RXQGDWLRQSURYLGHWKHLURZQSHUIRUPDQFHVWDQGDUGVIRUPRWRUF\FOHDQGELF\FOH
helmets.
 3URWHFWLYHKHOPHWVIRUVSRUWVRUUHFUHDWLRQDODFWLYLWLHVWKDWDUHVROGLQWKH8QLWHG6WDWHV
DUH W\SLFDOO\ FHUWL¿HG E\ LQGHSHQGHQW ODERUDWRULHV IRU FRPSOLDQFH ZLWK WKH DSSOLFDEOH
VWDQGDUGV0DQ\PRWRUF\FOHDQGELF\FOHKHOPHWVDUHDOVRFHUWL¿HGWRFRPSO\ZLWK6QHOO
VWDQGDUGVLQDGGLWLRQWRWKH'27DQG&36&UHTXLUHPHQWV&HUWL¿FDWLRQUHTXLUHVSDVVLQJD
testing protocol set out in the standard, typically involving some form of impact test and a
retention system test.
In most cases, particularly those involving established helmet manufacturers with a
long history of helmet design, manufacturers have a wealth of evidence establishing regular,
intensive testing of helmets both in the design and production phases. Company witnesses
and engineers can often provide effective explanations of the “testing story” for each helmet.
This often neutralizes the more selective testing evidence that a plaintiff may offer at trial.
For example, a plaintiff may focus exclusively on a single or small handful of nonconforming test results (i.e., test failures) and will present the selective results to the jury
without the necessary context. But a test failure noted early in the design or research and
development process is far less probative, in a design defect case, than a test failure at the
FHUWL¿FDWLRQVWDJHRUDIWHUDKHOPHWKDVEHHQSXWRQWKHPDUNHW3URWRW\SHKHOPHWVDIWHUDOO
are usually intentionally tested to failure. In such cases, having the client tell the full “testing story” – what types of prototypes were created, what isolated test failures mean, how
WKH¿QDOGHVLJQFDPHWREHDQGZDVFHUWL¿HG±FDQHVWDEOLVKDFRPPLWPHQWWRDQGUHFRUGRI
safety in helmet design.
 0RUHRYHUDKHOPHW¶VRYHUDOOGHVLJQDQGWHVWLQJVWRU\PXVWEHWROGWRVKRZWKDWWKH
helmet optimized the protection it could provide under the existing limitations provided
by the standards. Helmet consumers have a wide variety of preferences in terms of helmet
weight, ventilation, removability, visibility, aesthetics, and other features. A particular helmet
may address one type of preference over another depending on the consumer – for example,
a cyclist may prefer a lighter, more ventilated helmet than a casual rider – but company
witnesses can and must establish that, regardless of the interplay of various helmet design
features, the helmet meets or exceeds applicable standards in all respects.
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 :DUQLQJV DQG LQVWUXFWLRQV DUH DOVR D NH\ SDUW RI WKH GHVLJQ DQG WHVWLQJ VWRU\ +HUH
again, the well-prepared company witness can be effective in laying out the proper sizing,
¿WDGMXVWPHQWDQGXVHRIDKHOPHW,QKHOPHWHMHFWLRQDQGFRYHUDJHFDVHVHVSHFLDOO\WKRVH
involving bicycle and motorcycle helmets, the plaintiff’s failure to follow all warnings and
instructions on how to select, adjust, fasten, and wear the helmet (and what, if anything, to
wear under the helmet) can be particularly important for the defense. And, to loop back to the
discussion of video and photographic evidence above, images not only of the accident site
but also of the plaintiff wearing the helmet on prior occasions can be critical to establishing
whether he or she was following the instructions or warnings at the time of the incident.
4. :KDWD+HOPHW&DQDQG&DQQRW'R
All of the above factors – the physical evidence, the medical testimony, the reconstruction, and the testing and design story – must be carefully connected to show that the injury
was not preventable by the existing helmet design. This can be effectively communicated
to the jury by drawing a distinction between what a helmet can and cannot reasonably be
expected to do. Helmets can, within the applicable standards, provide an optimal level of
impact protection while balancing the factors that are important to different types of helmet
consumers – weight, ventilation, visibility, aesthetics, etc. But perhaps most importantly
LQGHVLJQGHIHFWFDVHVLQYROYLQJ67%,KHOPHWVFDQQRWSURYLGHSURWHFWLRQIRUFHUWDLQFDWDstrophic injuries, such those involving rotational acceleration.
C. Evidence and Issues in Helmet Cases Involving MTBI and Repetitive Injury
 ,QFRQWUDVWWR67%,FDVHV07%,FDVHVLQYROYHGLIIHUHQWHYLGHQFHDQGLVVXHV07%,FDVHV
involve claims of a helmet design that failed to protect from the effects of years of repetiWLYHPLOGKHDGWUDXPDVXFKDVFRQFXVVLRQ,Q07%,WULDOVWKHUHZLOOQRWEHRQHDFFLGHQW
to reconstruct, but rather a lifetime of football, hockey, or other sports injuries as well as
lifestyle, habits, health, potential drug or alcohol abuse, and family history to be explored.
 $PDMRUGLIIHUHQFHEHWZHHQWKHWZRW\SHVRIFDVHVLVSURGXFWLGHQWL¿FDWLRQ7RXVH
the example of football, the injured plaintiff may have worn helmets by many different
manufacturers through decades of youth, high school, collegiate, and professional football.
)RUVSRUWVOHDJXHGHIHQGDQWV±VXFKDVWKH1&$$1)/DQG1+/±LWZLOOEHLPSRUWDQWWR
determine whether the alleged injuries occurred either entirely during, or in part before or
after, the player’s time in the league. In short, investigating whether the player suffered the
debilitating condition during the time the plaintiff alleges the league failed to implement
an effective medical monitoring program or failed to advise players of a risk will be an
important part of the case.
 0RUHRYHUWKHSHUIRUPDQFHRIDQ\RQHKHOPHWRULPSDFWLQFLGHQWZLOOQRWOLNHO\EHWKH
LVVXHLQWKH07%,FDVH7KXVWKHUHZLOOQRWEHSK\VLFDOHYLGHQFHDQGPHGLFDOGRFXPHQWDWLRQ
WRFRQQHFWDFRQGLWLRQWRDVSHFL¿FHYHQWEXWUDWKHUDUHOLDQFHRQDVVXPSWLRQVDQGFRPSHWLQJ
VFLHQWL¿FRSLQLRQWRFRQQHFWWKHSOD\HU¶VFRQGLWLRQWRWKHH[SRVXUHWRKHDGFRQWDFWLQWKHVSRUW
RUWRWKHWLPHWKHSOD\HUVSHQWLQWKHOHDJXH6LPLODUO\FODLPVIRUPHGLFDOPRQLWRULQJDUH
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PRUHOLNHO\WREHVHHQLQWKH07%,UDWKHUWKDQWKH67%,FDVH In the latter, the plaintiff’s
FODLPHGGDPDJHVDUHW\SLFDOO\LGHQWL¿DEOHDQGDWWULEXWDEOHWRDVLQJOHDFFLGHQWRUKLW
The limitation that no helmet can prevent concussions or all brain injuries is found
RQ DOPRVW DOO KHOPHW ZDUQLQJV 3OD\HUV IUHTXHQWO\ VLJQ ZDLYHUV DFNQRZOHGJLQJ WKH ULVN
RILQMXU\EXWWKHVSHFL¿FVRIZKDWWKH\DSSUHFLDWHGDQGZKHQWKH\ZHUHDGYLVHGZLOOEH
important facts, as is the threshold legal question of whether a waiver between the player
DQGWKHOHDJXHLQXUHVWRWKHEHQH¿WRIDKHOPHWPDQXIDFWXUHU
 2QHHPHUJLQJLVVXHLVWKHUROHRIDSODLQWLII¶VKLVWRU\LIDQ\RIGUXJRUDOFRKRODEXVH
in causing the disease at issue. For example, scientists are currently researching the role of
DEQRUPDOSURWHLQVRUWDXSURWHLQVLQGLVHDVHVVXFKDV&7(ZKLFKPD\EHFDXVHGE\UHSHDWHG
concussion. There have also been discussions regarding a connection, if any, between
anabolic steroid use and tau proteins, although a causal link between steroids and diseases
VXFKDV$O]KHLPHU¶VRU&7(KDVQRWEHHQHVWDEOLVKHG7KHXSVKRWLVWKDWXQOLNHLQ67%,
FDVHVLQ07%,FDVHVWKHSODLQWLII¶VKLVWRU\RIGUXJRUDOFRKRODEXVHRUVWHURLGDEXVHPD\
be relevant to the issue of causation.
In sum, helmet manufacturer defendants appear so far to have a strong track record in
defending at trial design defect claims in single-incident cases of severe traumatic brain
LQMXU\$VWKHVWXG\RIWKHHIIHFWVRIUHSHWLWLYH07%,RUFRQFXVVLRQVDGYDQFHVWKHIXWXUHPD\
VHHDQLQFUHDVLQJQXPEHURIFODLPVIRUUHSHWLWLYH07%,DQGPHGLFDOPRQLWRULQJ%XWERWK
W\SHVRIFDVHVUHTXLUHGLOLJHQWSXUVXLWRIWKHIDFWVDQGHDUO\UHWHQWLRQRITXDOL¿HGH[SHUWV
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Concussion-related injury litigation by current and former professional, collegiate and
even high school athletes, as well as the related insurance coverage litigation, is far from
over. Although many of the currently pending medical monitoring lawsuits may be resolved
LQFODVVDFWLRQVHWWOHPHQWVLQFHUWDLQLQVWDQFHVWKHUHLVVWLOODVLJQL¿FDQWOLNHOLKRRGRILQGLYLGXDOFRQFXVVLRQUHODWHGLQMXU\VXLWVIRUGDPDJHV3DVWKHDGLQMXU\OLWLJDWLRQSURYLGHV
VRPHLQVLJKWLQWRZKDWW\SHVRILVVXHVZLOOEHIDFHGLQWKRVHFDVHV0HDQZKLOHWKHPHGLFDO
science that is at the heart of the concussion-related injury litigation continues to be the
VXEMHFWRIGHEDWHDPRQJVWPHGLFDOSURIHVVLRQDOV2QHWKLQJLVFHUWDLQIRRWEDOODQGRWKHU
contact sports in America have changed, as concussive and sub-concussive impacts – and
their related injuries – are now at the forefront for players, coaches, governing bodies and,
ultimately, those in the legal and medical professions.
 'LVFXVVHGLQGHWDLOLQ6HFWLRQ,9&supra.




See6HFWLRQ,9%supra.

See0DUN5RWK³6FLHQWLVWVKXQWIRUZD\VWRXQWDQJOHGDPDJHRIFKURQLFWUDXPDWLFHQFHSKDORSDWK\´3ංඍඍඌൻඎඋඁ3ඈඌඍ*ൺඓൾඍඍൾ0D\DYDLODEOHDWKWWSZZZSRVWJD]HWWHFRPQHZVKHDOWK
6FLHQWLVWVKXQWIRUZD\VWRXQWDQJOHGDPDJHRIFKURQLFWUDXPDWLFHQFHSKDORSDWK\VWRULHV
ODVWYLVLWHG-XQH 
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