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This seminar, Regional Update on the Economic Loss Doctrine, and written materials address the economic loss doctrine as its stands today in several jurisdictions. These written materials provide you with a general overview of the economic loss doctrine, specifically address recent trends in the Midwest, and provide a status update on the economic loss doctrine in the Mid-Atlantic, West, Northwest and Southeast regions. 

ECONOMIC LOSS DOCTRINE - AN OVERVIEW:

Anyone involved in the pursuit of subrogation actions on behalf of property insurers are no doubt familiar with the economic loss doctrine.  This judicially crafted doctrine prohibits tort recovery for economic loss, generally defined as loss resulting from product failure when there is no personal injury or damage to “other property.” See, W. Dudley McCarter, The Economic Loss Doctrine in Construction Litigation, 18-JUL Construction Law. 21 (July, 1998).    

Typically, the economic loss doctrine arises in product liability cases where the “injury” is limited to the product itself.  East River Steamship Corp. v. Transamerica Delaval Inc., 476 U.S. 858 (1986).  In such cases, to recover for “economic losses,” including damages for diminution or inadequate value, costs of repair or replacement of the defective product or consequent loss of use or profits, contract remedies alone exist.  The policy behind the rule is that the loss of the value of a product that suffers physical harm - say, a product that destroys itself by exploding - is very much like the loss of the value of a product that does not work properly or at all.  Id. at 870.  The complaining party has simply lost the benefit of its contractual bargain, and thus, “contract law, and the law of warranty in particular,” is the appropriate remedy. Id. at 872-872.

Therefore, according to the United States Supreme Court in East River, a plaintiff cannot recover for either the physical damage a defective product causes to the “product itself,” or those incidental and consequential damages flowing from damage to the “product itself,” i.e. lost profits, costs of repair/replacement, etc. Id.  However, a plaintiff can recover in tort for damage caused to “other property,” defined as anything other than the product which the manufacturer placed into the stream of commerce and purchased by the initial user. Saratoga Fishing Company v. J.M. Martinac & Company, 520 U.S. 875 (1997).  A majority of jurisdictions have adopted East River and prohibit tort recovery for economic damages where there is no personal injury or damage to property “other than the component that was the subject of the sale.” See, W. Dudley McCarter, The Economic Loss Doctrine in Construction Litigation, 18-JUL Construction Law. 21 (July, 1998); 2-J Corporation v. Tice, 126 F.3d 539 (3rd Cir. 1997)(applying Pennsylvania law); Alloway v. General Marine Industries, L.P., 149 N.J. 620, 695 A.2d 264 (1996); Bocre Leasing Corporation v. General Motors Corporation, 645 N.E.2d 1195 (N.Y. 1995), contra, Neibarger v. Universal Cooperatives, Inc., 439 Mich. 512, 486 N.W.2d 612 (1992).

 Unfortunately, for those pursuing subrogation actions, a growing number of jurisdictions have extended the economic loss doctrine beyond that envisioned by the East River Court, and have narrowly construed the “other property” exception to the doctrine. Neibarger v. Universal Cooperatives, Inc., 439 Mich. 512, 486 N.W.2d 612 (1992); Detroit Edison Co. v. Nabco, Inc., 35 F.3d 236 (6th Cir. 1994)(applying Michigan law); Dakota Gassification Co. v. Pascoe Building Systems, 91 F.3d 1094 (8th Cir. 1996)(applying North Dakota law); Corsica Cooperative Association v. Behlen Manufacturing Co., Inc., 967 F. Supp. 382 (D.S.D. 1997)(applying South Dakota law). This growing trend, although still in the minority, severely hampers the potential for successful subrogation recovery for a large number of our cases.  

RECENT TRENDS IN THE MIDWEST:

A.
Neibarger And Its Progeny - Narrowing The Other Property Exception:

Beginning in 1992 in the Michigan Supreme Court decision of Neibarger v. Universal Cooperatives, Inc., 439 Mich. 512, 486 N.W.2d 612 (1992), a growing number of courts have used the economic loss doctrine to prohibit tort recovery for both losses to the product itself and “other property,” where the damage to the “other property” was foreseeable at the time of contracting.  

For example, in Neibarger, two dairy farms contracted with the defendants to install milking systems on their farms.  After the systems had been in operation for a period of time, the plaintiffs’ cattle became ill and either died or suffered a loss of milk production. The plaintiffs’ brought suit against the manufacturers of the milking systems for breach of express and implied warranties and negligence.  The defendants moved for summary judgment on the basis that plaintiffs’ warranty claims were time barred under the Uniform Commercial Codes’ four year statute of limitations period and plaintiffs’ negligence claims were prohibited under the economic loss doctrine.  The court agreed and dismissed plaintiffs’ claims.

Upon review, the Michigan Supreme Court upheld dismissal of plaintiffs’ claims, thereby extending the economic loss doctrine to “other property,” the herds, damaged by the defective product.  According to the Neibarger Court,

[i]n many cases, failure of the product to perform as expected will necessarily cause damage to other property; such damage is often not beyond the contemplation of the parties to the agreement . . . [d]amage to property, where it is the result of a commercial transaction otherwise within the ambit of the UCC, should not preclude application of the economic loss doctrine where such property damage necessarily results from the delivery of a product of poor quality.

Id. at 531.  Thus, essentially, the Court narrowed the “other property” exception to the economic loss doctrine by developing a two part test: (1) was the potential for other property damage within the contemplation of the parties when the product was purchased; and (2) did the parties have an opportunity to negotiate allocating the risk of such other property damage.  If the answer to both questions is “yes,” then the economic loss doctrine bars tort claims for “other property” damage. Neibarger, 439 Mich. at 531; Julius Deneberg and Jeffrey R. Learned, The Misapplication of the Economic Loss Doctrine - A Case Study.

 Since Neibarger, a growing number of courts have prohibited tort recovery for “other property,” where damage to “other property” was in the contemplation of the parties to the transaction and/or foreseeable. See, e.g., Detroit Edison Co. v. Nabco, Inc., 35 F.3d 236 (1994)(applying Michigan law); Dakota Gassification Co. v. Pascoe Building Systems, 91 F.3d 1094 (8th Cir. 1996)(applying North Dakota law to bar the tort claims of a manufacturing plant owner against a structural steel subcontractor involved in the plant’s construction for damages incurred when the plant’s roof collapsed, causing significant damage to equipment and other property within the plant); Crosica Co-Op Ass’n v. Behlen Manufacturing Co., 967 F. Supp. 382 (D.S.D. 1997)(applying South Dakota law to bar the plaintiff’s tort claims against a manufacturer of building components for damages incurred from the building’s collapse, causing significant damage to both the building and corn stored therein).  In both Dakota Gassification and Corsica Co-Op, the courts acknowledged the “modern trend to reject claims for damages, even damages to other property, when the damage is the foreseeable result of a defect at the time the parties contractually determined their respective exposure to risk.”  Id. at 386, citing, Dakota Gassification, 91 F.3d at 1099.

Thus, under this “modern trend,” when goods are sold in a commercial setting, tort recovery is likely to be denied even for damage to “other property,” where the damage is within the “contemplation of the parties” and/or “a foreseeable result of a defect” of the product. 

 B.
What Types of Damages Are Within the “Contemplation” of the Parties?         

In most instances where the courts have significantly narrowed the “other property” exception to the economic loss doctrine, there is an understandable connection between the defective product and the “other property” which permits an inference that damage to the “other property” was within the “contemplation” of the parties at the time of contracting.  For example, at the time of contracting for the construction of a plant, it is within the contemplation of the parties that if the plant collapses, the equipment and goods stored in the plant will be damaged as well.  See, e.g., Crosica Co-Op Ass’n v. Behlen Manufacturing Co., 967 F. Supp. 382 (D.S.D. 1997).   However, as demonstrated below, some courts have taken the phrase, “within the contemplation of the parties,” to an illogical extreme. Julius Deneberg and Jeffrey R. Learned, The Misapplication of the Economic Loss Doctrine - A Case Study.
A prime example is Michigan Mutual Insurance Co. v. Osram Sylvania, Inc., 897 F. Supp. 992 (W.D. Mich. 1995), affirmed, 111 F.3d 131 (1997)(unpublished opinion).  In this case, the plaintiff purchased a 400 watt metal halide lamp manufactured by the defendant from a supplier.  The lamp caused a catastrophic fire which damaged the plaintiff’s manufacturing facility.  The Osram Court held that the plaintiff was precluded from recovering in tort for the damages to his facility.  According to the court, “it is foreseeable that a product which operates under high temperatures and under pressure could explode upon failure.”  Thus, according to the Court, the damage was within the “contemplation” of the plaintiff at the time of contracting. Id at 994.  Further, despite the absence of any contract  or any opportunity to negotiate with the defendant manufacturer, the court held that plaintiff did have an opportunity to “negotiate” for this risk.  The court reasoned that if the plaintiff wanted to broaden its contractual remedies to protect its property,  plaintiff could have purchased the lamp from another supplier.  Id. 

C.
Arguments For Avoiding Application of Economic Loss Doctrine

Despite Michigan’s harsh application of the economic loss doctrine, and the growing number of courts in the Midwest adopting Michigan’s position, there are ways to avoid application of this doctrine.  For example, under Michigan law, the economic loss doctrine does not apply if: (1) the contract is for service as opposed to the sale of goods; (2) there exists the potential for serious injury or death; and (3) the plaintiff/purchaser is a consumer as opposed to a commercial entity. 

For example, in Cargill, Inc. v. Boag Cold Storage Warehouse, Inc., 71 F.3d 545 (6th Cir. 1995), plaintiff, a turkey breeder, brought suit against the defendant, a warehouse, who contracted with plaintiff’s distributors to store plaintiff’s turkeys. In Cargill, plaintiff claimed that the defendant warehouse negligently stored the plaintiff’s turkeys, resulting in their spoiling.  The warehouse’s negligence resulted in a city wide recall of the turkeys, loss of profits and good will.  According to the court, the economic loss doctrine did not bar plaintiff’s tort claims, where the transaction at issue was for services, as opposed to the sale of goods. Relying on Neibarger, the court held that the economic loss doctrine only prevents recovery in tort when a defective product has resulted in the loss of the value or the use of the thing sold pursuant to a sale of goods contract. Id at 550, citing, Neibarger, 439 Mich. at 533-34, 486 N.W.2d at 621. 
  

In dicta, the Cargill Court also recognized an exception to the economic loss doctrine where the product poses a risk of serious injury or death. Id. at 551.  According to the court, it is well settled law that the economic loss doctrine does not apply where there is injury or death. Neibarger, 439 Mich. at 520, 486 N.W.2d at 615.  Although plaintiff did not assert any injury or death resulting from the “tainted” turkeys, the court reasoned that a plaintiff should not have to wait until someone is actually “physically injured” before invoking the benefits of tort law.  Rather, according to the Cargill court:

[t]he economic loss doctrine does not apply where there is injury or death . . .  had Cargill taken no action, and had it been sued by a consumer who became ill from eating tainted turkey, there is no question that Cargill could have cross claimed against Boag (defendant) . . . [I]t does not make sense to conclude that a party can wait until someone is physically injured and then invoke tort law to be made whole, while, the same party, invoking the same theory, cannot be made whole for steps it takes to prevent such injuries in the first place.

Id. at 551.

Finally, the Michigan economic loss doctrine does not apply to individual consumers. Republic Insurance Company v. Broan Manufacturing Co., Inc., 960 F. Supp. 1247 (E.D.Mich. 1997); Frankenmuth Mut. Ins. V. Ace Hardware, Corp., 899 F. Supp. 348, 351 (W.D.Mich. 1995); Neibarger, 439 Mich. at 521, 486 N.W.2d at 615.  For example, in Republic Insurance Company v. Broan Manufacturing Co., Inc., 960 F. Supp. 1247 (E.D.Mich. 1997), the court held that a homeowner’s insurer was not prohibited from maintaining claims of negligence and strict liability in a subrogation action against a manufacturer of a defective ceiling fan.  According to the court, under Michigan law, the economic loss doctrine has no application “outside the commercial realm.”  Therefore, the doctrine does not operate to “bar tort claims in lawsuits concerning the sale of defective products to individual consumers who are injured in a manner which has traditionally been remedied by resort to the law of torts.”  Id. at 1249.

STATUS OF ECONOMIC LOSS DOCTRINE IN MID-ATLANTIC STATES:

A.
PENNSYLVANIA

The Pennsylvania Supreme Court has yet to address the economic loss doctrine, and as such, the status of the doctrine is still in question.   However, federal courts applying Pennsylvania law, and lower Pennsylvania state courts, have adopted a form of the economic loss doctrine in line with East River and Saratoga Fishing. 2-J Corporation v. Tice, 126 F.3d 539 (3rd Cir. 1997); REM Coal Company v. Clark Equipment Company, 386 Pa. Super. 401, 563 A.2d 128 (1989).  

Specifically, under Pennsylvania’s economic loss doctrine, as interpreted by federal and lower state courts, a plaintiff is prohibited from recovering in tort for economic losses which do not result in physical injury or damage to other property. Valley Forge Con. Vistors v. Vistitor’s Services, 28 F. Supp. 2d 947 (E.D.Pa 1998); 2-J Corporation v. Tice, 126 F.3d 539 (3rd Cir. 1997); REM Coal Company v. Clark Equipment Company, 386 Pa. Super. 401, 563 A.2d 128 (1989).  Economic losses are defined as damages to the product itself, loss of customers, sales and profits, as well as loss of business reputation and goodwill. Valley Forge Con. Vistors v. Vistitor’s Services, 28 F. Supp. 2d 947 (E.D.Pa 1998).

Unlike Michigan, Pennsylvania does not distinguish between commercial entities and individual consumers.  Rather, under Pennsylvania law, the economic loss doctrine applies to both commercial entities and individual consumers. Jones v. General Motors Corporation, 428 Pa. Super. 544, 631 A.2d 665 (1993)(“regardless of whether a consumer is a commercial entity or an individual, a manufacturer’s warranty as to the quality of its product is a bargained for condition of sale, the effect of which cannot be undermined”).  Moreover, Pennsylvania does not recognize an exception for contracts for the sale of services.  Under Pennsylvania law, the economic loss doctrine applies to both transactions for the sale of goods and services. Valley Forge Con. Vistors v. Vistitor’s Services, 28 F. Supp. 2d 947 (E.D.Pa 1998); Factory Market, Inc. v. Schuller InternationalInc., 987 F. Supp. 387, 397 (E.D.Pa. 1997)(economic loss doctrine bars negligence claim based on service contract); Sun Co., Inc. v. Badger Design & Constructors, Inc., 939 F. Supp. 365 (E.D.Pa. 1996)(applying economic loss doctrine to losses from breach of engineering services contract).

It is unclear whether Pennsylvania recognizes an exception where there exists a serious risk of injury or death and/or the damage arises from an accidental or calamitous event.  Both  2-J Corporation and REM Coal adopt East River in its entirety, and seem to overturn earlier cases which had adopted an intermediate approach to the economic loss doctrine, permitting recovery where the product simply posed a risk of injury to the person or other property. See, e.g., Pennsylvania Glass Sand Corp. v. Caterpillar Tractor Co., 652 F.2d 1165 (3d Cir. 1981); Industrial Uniform Rental Co, Inc. v. International Harvester Co., 317 Pa. Super. 65, 463 A.2d 1085 (1983).   In adopting East River, REM Coal rejected this intermediate approach and held that recovery in tort is barred in product liability actions between commercial enterprises where the only damage alleged is to the product itself, “whether or not the defect posed a risk of other damage or injury or manifested itself in a sudden and calamitous occurrence.” REM Coal, 386 Pa. Super at 408, 563 A.2d at 131.

However,  in Philadelphia National Bank v. Dow Chemical Company, 605 F. Supp. 60 (E.D.Pa. 1985), interpreting Pennsylvania law, the court permitted recovery in tort for economic losses on the theory that the defective mortar furnished by the defendant had created an immediate and verifiable risk of injuries to those using the building. Relying on the fact that “other property” had in fact been injured and “a very real risk of injury” due to the defective mortar existed, the court granted the right to recover on strict liability grounds.  Although it appears that this is no longer “good law” after 2-J Corporation and REM Coal, until the Pennsylvania Supreme Court speaks on the issue, it remains unclear as to whether Pennsylvania recognizes an exception where there exists a serious risk of injury or death and/or the damage arises from an accidental or calamitous event.

B.
NEW JERSEY
Unlike Pennsylvania, the New Jersey Supreme Court has recently addressed the economic loss doctrine.  In Alloway v. General Marine Industries, L.P., 149 N.J. 620, 695 A.2d 264 (1997), the court held that the economic loss doctrine precludes both individual consumers and commercial entities from recovering in tort for economic losses which do not result in personal injury or damage to other property.  In so holding, the court left open the question of whether tort or contract law applies to a product that poses a risk of causing personal injuries or property damage, but has caused only economic loss to the product itself. Id. at 637.

It is important to note, in Alloway, the concurring opinion makes clear that applying the economic loss doctrine to individual consumers may not be appropriate in every case.  The concurring opinion attempts to leave open the question of whether the economic loss doctrine applies in a context where the relative bargaining power of the parties is vastly disproportionate. Rather than categorically applying the economic loss doctrine to all individual consumers, the concurring opinion advocates a case by case analysis to assess the relative bargaining power of the parties. Id. at 642. This analysis of the relative bargaining power of the parties appears to be the approach of subsequent courts applying Alloway’s holding.  See, e.g., Goldson v. Carver Boat Corp., 309 N.J. Super. 384, 707 A.2d 193 (1998); Lithuanian Commerce Corporation, Ltd. v. Sara Lee Hosiery, 179 F.R.D. 450 (D.N.J. 1998).

C.
NEW YORK

In 1995, the New York Court of Appeals, upon review of a question certified by the United States Court of Appeals for the Second Circuit, adopted the East River approach to the economic loss doctrine.  Bocre Leasing Corporation v. General Motors Corporation, 645 N.E.2d 1195 (N.Y. 1995). Thus, under New York law, tort recovery for economic losses is prohibited where there is no physical injury or damage to other property. Id. at 1198.

In adopting East River, the Bocre Court stated that “New York should join the majority of jurisdictions that have recognized the cogency of the East River analysis and approach.” Id.  According to the Bocre Court, this included adopting East River’s rejection of an “inherently dangerous” exception to the economic loss doctrine.  As stated by the Bocre Court: 

[a]llowing plaintiffs recovery in tort for losses of the type at issue here, but only in cases where an allegedly ‘unduly hazardous’ product is the source of the commercial contract and dispute, interjects uncertainty in law and commercial transactions by bifurcating the legal universes . . . [f]or inherently dangerous products, purchasers would be granted an incentive to roll the dice, hope nothing happens, and initially reap the financial benefits of a low purchases price or low (or no) insurance premiums . . . [s]uch a rule would transform manufacturers into insurers, only under New York law, with unlimited tort liability, which they could neither reasonably predict nor properly insure against.

Id. at 1197.  Therefore, after Bocre, it appeared that New York had wholly adopted East River, including rejecting an exception to the economic loss doctrine for inherently dangerous products.

However, in a recent decision of the Supreme Court Appellate Division- Third Department, the court permitted tort recovery for both damage to the “product itself” and other property. La Barre v. Mitchell, 681 N.Y.S.2d 653 (1998)(holding plaintiff could recover under theories of negligence and/or strict liability against the manufacturer of defective fire alarm system).  The court ignored Bocre, and relied on previous decisions of the New York Court of Appeals adopting the intermediate approach to the economic loss doctrine.  Thus, the La Barre Court permitted recovery for damage to the product itself where there existed “danger attendant to use of the product” and plaintiff sought recovery for both damage to the product itself and other property. Id at 655, citing, Bellevue S. Associs. v. HRH Constr. Corp., 579 N.E.2d 195 (N.Y.1991).     

Thus, at least in the Third Division, it remains in doubt, as to whether New York recognizes an exception to the doctrine for “inherently dangerous products.” Compare, 7 World Trade Center v. Westinghouse Electric Corp., 682 N.Y.2d 385 (N.Y.App.Div.1st Dept. 1998)(holding there is no “unduly hazardous products” exception to rule that plaintiff cannot recover in tort under negligence or strict liability theory for economic losses based or flowing from injury to the defective product itself).   

UPDATE ON ECONOMIC LOSS IN WESTERN JURISDICTIONS

By:  Dawn Grossman, Esq.

I.
ECONOMIC LOSS DOCTRINE IN CALIFORNIA

The economic loss doctrine, adopted by the California Supreme Court in Seely v. White Motor Co. (1965) 63 Cal.2nd 9, held a manufacturer may be liable in tort (strict liability and negligence) for physical injuries to persons or property, but not for purely economic losses arising from a defective product.  In California, economic loss includes lost profits, loss of prospective clients, repair expenses and lost earnings.  Pisano v. American Leasing (1983) 146 Cal.App. 3rd 194.  The Seely Court reasoned that strict liability and negligence principals should not apply to sophisticated parties who have the ability to allocate risks and avail themselves of the rights and remedies under the commercial law. 

California Courts have struggled to apply the economic loss doctrine in a consistent manner.  Until the California Supreme Court addresses the issue
 the lower courts will continue to debate the doctrines' limits and application.  There is, however,  enough case law to provide a reasonable guidance when a court will or will not apply the doctrine.  Some factors that indicate the economic loss doctrine is not likely to apply include:

1. There is a duty of care/special relationship owed to the buyer, as established by the Biankanja
 factors;

2. There is no direct privity of contract between the plaintiff/buyer and the defendant/seller;

3. The alleged negligence involves a transaction not governed by the Commercial Code, such as a service;

4. The plaintiff has no contract based remedy and thus must claim tort liability; and

5. The plaintiff suffers not only economic damage, but physical loss, too.

II.
OVERVIEW OF CALIFORNIA LAW

J'Aire v. Gregory (1979) 24 Cal.3d 799:  [No privity of contract]
Although the J'Aire Court never explicitly addressed the issue of economic loss, subsequent courts have interpreted its holding as establishing the rule allowing recovery of economic loss in situations where the defendant owes a duty of care to a plaintiff.

In J’Aire, plaintiff owned and operated a restaurant at premises leased from the County of Sonoma.  The County entered into a contract with the defendant, a general contractor, who agreed to make improvements to the restaurant premises.  The contractor failed to complete the improvements within a reasonable amount of time, causing plaintiff to lose business and profits.  J’Aire sued the contractor alleging it was negligent in completing the work in a reasonable amount of time.

The California Supreme Court announced J’Aire could recover for the negligent loss of expected economic advantage.  In reaching this decision, the court noted the contractor could be found liable under tort law as it owed a duty of care to plaintiff.  The court determined the existence of the contractor's duty of care by applying the criteria set forth in Biankanja v. Irving (1958) 49 Cal.2d 647, 658.  

Pisano v. American Leasing (1983) 146 Cal.App. 3rd 194:  [Additional damage]

In this case, plaintiff entered into a contract with Shapell Company to build cabinets.  Plaintiff purchased a sander from defendants, which plaintiff claimed was defective, causing damage to cabinets he was building.  Plaintiff sued for lost profits alleging strict product liability, negligence and breach of implied warranty.  Since plaintiff claimed damages to the cabinets, plaintiff was entitled to provable economic losses under the tort causes of action.

Alef-Peratif Food International, Inc. v. American Can Co. (1985) 164 Cal.App.3d 277:  [No privity of contract]

In this case, the plaintiff, Alef Peratif (AP) entered into a contract with a can supplier for special coated cans.  This supplier did not have this type of can and thus contacted defendant for the cans.  Defendant shipped the cans to plaintiff.  Plaintiff discovered the cans did not have the special coating, causing AP to suffer economic losses.  Plaintiff sued defendant.  The court adopted J'Aire’s holding which permits actions for loss of perspective economic advantage when a duty of care can be established.  Applying the six Biankanja factors, the court found defendant owed plaintiff a duty of care, and this could be liable for economic loss damage sustained because of the negligent manufacturer of the cans.

No. American Chemical Co. v. Superior Court (1997) 59 Cal.App.4th 764:  [Service contract]

The North American Chemical Co. court extended J'Aire's holding to circumstances where a defendant negligently renders a service.  In this case, No. American entered into a contract with Harbor Pack to ship a product.  During shipping, the product became contaminated.  No. American sued Harbor Pack in negligence seeking only economic damages.  The court found that Seely's economic loss rules applied to actions involving negligently manufactured goods, but not to negligently performed services.  The court noted that the underlying premise of the economic loss doctrine was to prevent the Uniform Commercial Code from being displaced by tort law.  Since the UCC does not apply to commercial service agreements, there was no justification for the court to apply the economic loss doctrine.  The court then analyzed the Biankanja factors and found Harbor Pack had a duty of care to reasonably perform its obligations under the service contract.

Aas v. Superior Ct. of San Diego County, (1998) 64 Cal.App.4th 916, review granted: 

In this case, the court ruled homeowners do not have a private right of action against developers, contractors, and subcontractors for recovery of purely economic damages in construction defect cases involving mass-produced housing.  The holding in Aas appears to be in contravention with J'Aire, which was also a case involving construction.  The Aas court attempted to distinguish its case by arguing that J'Aire "did not involve alleged negligent construction of mass produced tract housing, but rather an allegedly negligent delay in construction that formed the basis for the cause of action in negligent interference with perspective economic advantage".  The California Supreme Court granted review this case.

III.
ECONOMIC LOSS IN ARIZONA

Arizona courts follow the rule set out in Salt River Project v. Westinghouse Elec, 694 P.2d 198 (Ariz. 1984) and weigh three factors to determine whether a plaintiff can recover in tort for economic loss.  These elements are:

6. The nature of the defect;

7. The manner in which the loss occurred; and

8. The type of loss or damage.

When analyzing the nature of the defect, a plaintiff must establish the product posed an unreasonable danger to those who used it, not simply that the goods were not fit for their ordinarily intended use.  As to the manner in which the loss occurs, the loss must be from a sudden accident, such as violence, fire or collision.  As to the type of loss or damage, a plaintiff must show damage to "other property or person" rather than only to the product itself.  If all the above elements weigh in a plaintiff’s favor, that plaintiff can recover economic losses via tort law channels.

IV.
ECONOMIC LOSS IN NEVADA

Absent privity of contract or an injury to person or other property, a plaintiff may not recover in negligence or strict products liability for economic loss.  Nevada has refused to follow J'Aire, supra, 24 Cal.3d 799.  Local Joint Exec. Bd. Of Las Vegas v. Stern, P.2d 637 (Nev. 1982); Central Bit Supply v. Waldrop Drilling & Pump, 717 P.2d 35 (Nev. 1986).

THE ECONOMIC LOSS DOCTRINE IN WASHINGTON, OREGON AND COLORADO

Kelsey Joyce Hooke

Associate, Seattle Office

Cozen and O’Connor

1.
WASHINGTON

A.
The Rule

Washington Water Power Co. v. Graybar Elec. Co., 112 Wn.2d 847, 774 P.2d 1199 (1989), which established the risk of harm exception to the economic loss doctrine, remains the seminal economic loss doctrine case in Washington.  Graybar held that the Washington Product Liability Act did not provide a cause of action for a claim of purely economic loss.  Id. at 860.  “Economic loss” is defined as “the diminution of product value that results from a product defect.”  Graybar, 112 Wn.2d at 856, n.5.  Such claims instead appropriately sound in warranty.  Id. at 860.  However, after a lengthy discussion, the court created an exception to this rule when the product defect creates a “risk of harm.”  Id. at 864.  A claim falling within this exception may be brought under the Product Liability Act.  Id.
In so holding, the court acknowledged that courts have used two different tests for evaluating the risk of harm, but declined to adopt one. Id. at 866-67.  The court explained the risk of harm analysis as allowing a suit under a product liability theory where “the fact that a hazardous product defect has injured only the product itself, and not persons or other property, is properly regarded as a ‘pure fortuity’.” Id. at 865-66.

The Washington Supreme Court has substantially explored this exception in only one reported case, Touchet Valley v. Opp & Seibold Const., 119 Wn.2d 334, 831 P.2d 724 (1992).  In Touchet, the court again declined to adopt a test for evaluating the risk of harm, this time because the parties had not briefed the issue.  Id. at 352.  Instead, the court applied both of the tests mentioned in the Graybar opinion.

B.
The Sudden and Dangerous Test

The sudden and dangerous test, which is followed by a majority of states that have adopted the risk of harm rule, focuses on the manner in which the product failure occurred.  Id. at 351.  “If the failure is the result of a sudden and dangerous event, it is remediable under tort principles.  If no such event has occurred, the product failure is deemed economic loss.”  Id.
The product at issue in Touchet was a flathouse building designed to hold grain.  Id. at 352.  However, when used for that purpose, the frame structure began to fall apart.  Id.  In March 1985, Touchet employees attempted to repair the structure after discovering one of the main frames had buckled at the roof.  Id.  In October 1985, a large section of the building’s wall panel fell, spilling grain and irreparably damaging the roof.  Id.  Applying the sudden and dangerous test, the court held that the building’s defects caused a risk of harm.  Id. at 353.  The court stated that the building was “inherently unsafe,” and that the falling wall panel was “certainly a sudden and highly dangerous event, which posed a real, non-speculative threat to persons and property.” Id. at 352-53.

C.
The Evaluative Approach

The evaluative approach is based on the theory that “a product user should not have to suffer a calamitous event before earning his remedy in tort.”  Id. at 351.  Factors considered in this evaluation include the nature of the defect, the type of risk, and “the manner in which the injury arose.”  Id.  The point of this consideration is to determine whether the claim more properly sounds in tort than in contract.  Id. at 351-52. 

The court found that the plaintiff had shown a risk of harm under the evaluative approach as well.  In evaluating the nature of the defect, the court focused on the fact that the flat house was simply unsafe.  Id. at 353-54.  The court stated that:

Where the nature of a defect is such that the plaintiff has been exposed through a hazardous product to an unreasonable risk of harm to his person or his property, the safety interests of tort law are present.

Id. at 354.  In analyzing the type of risk, the court reasoned that anyone walking in or around the flathouse was in danger, and that it was “simply fortuitous” that no one was injured.  Id.  In evaluating the manner in which the injury arose, the court explained that it arose in “a tortious manner, rather than through some disappointment of the Touchet Valley’s expectations under the contract.”  Id.  


A recent court of appeals case applied only the evaluative approach, and used it to preclude recovery where property other than the defective product was damaged.  Staton Hills Winery v. Collons, 96 Wash. App. 590, 597, 980 P.2d 784 (1999).  The winery had ordered steel tanks coated with epoxy for wine storage.  Id..  at 592. The epoxy peeled away, allowing the wine to contact the steel and causing it to spoil.  Id.  Applying the three evaluative factors, the court first found that the nature of the defect was that it did not meet the contract requirements.  Id. at 598.   It then found that the only property at risk (other than the tanks) was the wine, and that this risk was contemplated when the contract was entered.  Id. at 599.  Lastly, the court found that the manner of injury was not sudden and calamitous, and it was not “merely fortuitous” that other property and people were not injured.  Id.  The court thus held that the case more properly sounded in contract than in tort and that breach of warranty was the only proper cause of action. Id.  The court limited its holding by explaining, “We do not suggest that the economic loss exclusion will always apply to a claim for harm to other property.”  Id.
2. OREGON

The Oregon Supreme Court addressed the economic loss doctrine in Russell v. Ford Motor Co., 281 Or. 587, 575 P.2d 1383 (1978).  The plaintiff brought a strict products liability action for damages to his truck incurred when a defective weld in an axle housing caused him to lose control of the vehicle and hit a rock pile.  Id. at 589.  The court held that “[t]he loss must be a consequence of the kind of danger and occur under the kind of circumstances, ‘accidental’ or not, that made the condition of the product a basis for strict liability.”  Id. at 595.  Such losses are to be distinguished from losses “due only to the poor performance or the reduced resale value of a defective, even a dangerously defective, product.”  Applying this new rule to the case at hand, the court found that the plaintiff’s claim properly sounded in products liability because the defect was “man-endangering” and the damages occurred in precisely the situation which made the product dangerous.  Id.  It was merely “good fortune” that no person or other property was injured.  Id..

The court of appeals reached the opposite result in City of Medford v. Budg-McHugh Supply Co., 91 Or. App. 213, 754 P.2d 607 (1988).  The City alleged that it sustained damages from defective piping used in the City’s water system.  Id. at 219.  The court cited Russell, summarizing  its holding as “the defect must threaten personal safety.”  Id. at 220.  The damages which the City alleged were the cost of replacing the pipe, lost water, street and excavation repairs necessary to replace the pipe, and additional maintenance.  Id. at 221.  Unlike Russell, the plaintiff had alleged no facts which “would permit an inference of unreasonable danger to people or property.”  Id.  Because the plaintiff was a disappointed, not endangered, user, its remedy was to be found in a breach of contract, not strict product liability, claim.

3. COLORADO

In Colorado, the economic loss doctrine was first addressed in Hiigel v. General Motors Corp., 190 Colo. 57, 554 P.2d 983 (1975).  The court held simply that damage to the product itself was covered under the doctrine of strict product liability.  Id. at 64.  It limited its holding only by declining to extend the doctrine to “commercial or business loss.”  Id. at 65.  The court of appeals subsequently construed this phrase as meaning “lost profits or loss of  the benefit of a bargain.”  Aetna Cas. & Sur. Co. v. Crissy Fowler Lumber Co., 687 P.2d 514, 517 (Colo. App. 1984).  Thus, the plaintiff was allowed to recover for property damage incurred by the defective product itself.  Id.  The same interpretation of the Hiigel holding was applied in Biosera, Inc. v. Forma Scientific, Inc., 941 P.2d 284 (Colo. App. 1996).  There, plaintiff sought to recover damages for lost blood cell antibodies stored in an allegedly defective ultra-cold freezer.  Id. at 285.  Because the damages plaintiff sought were based on lost income, the court held that they were not recoverable.  However, in Richard O’Brien Cos. v. Challenge-Cook Bros., Inc., 672 F. Supp. 466 (D. Colo. 1987), the federal judge took it upon himself to limit the holding of the Colorado Supreme Court.  The court limited Hiigel to its particular facts and stated that “plaintiffs may not claim damages for injury to a product itself in tort pursuant to a commercial transaction.”  As this decision is in flat disregard of Colorado state law, it should carry no precedential value. 

Economic Loss Rule in the Southeast

I.
Alabama

General Rule:  The economic loss rule bars a tort claim for purely economic losses from an alleged product defect that does not damage other property, but exceptions include fraudulent inducement resulting in "purely economic loss to a product itself based upon value that is indicated by a seller's representations but not actually received, even where the product was in fact working properly.  Ford Motor Co. v. Rice, 726 So. 2d 626 (Ala. 1998) (denying recovery to plaintiffs claim for unknown future risk that their vehicle might one day roll over).

II.
Florida


A.
General Rule: Plaintiff cannot sue in tort for purely economic damages in the absence of personal injury or damage to "other property," regardless whether the injury was from a sudden or calamitous event. Casa Clara Condominium Assn. V. Charley Toppino & Sons, Inc., 620 So. 2d 1244 (Fla. 1993). The Florida Supreme Court, in two recent decisions, Morainsais v. Heathman, 24 Fla.L.Weekly S308, 1999 Fla. LEXIS 1134 (Fla. July 1, 1999) and Comptech International, Inc. v. Milarn Commerce Park, Ltd., Fla.Sup.Ct. Case No. 93,336; 93,126 (Fla. Oct. 28, 1999), has limited the application of the doctrine to product liability or construction situations, receding from a body of case law that had expanded the doctrine to service contracts, such as Florida Building Inspection Services, Inc. v. Arnold Corp., 660 So.2d 730 (Fla. 3d DCA 1995) (sublessee of warehouse prohibited from bringing tort action against building inspection company hired by the lessee, even though the sublessee was not in privity with the building inspection company).

B.
Exceptions

1.
"Other Property": Property is not "other property" if it is an "integral component" of the area of origin. This is often determined by looking at the nature of what the plaintiff purchased. See Casa Clara Condominium Assn. V. Charley Toppino & Sons, Inc., 620 So. 2d 1244 (Fla. 1993 ("These homeowners bought finished products ‑ dwellings ‑not the individual components of those dwellings. They bargained for the finished products, not their various components. The concrete became an integral part of the finished product and, thus, did not injure 'other property.’”). See also American Universal Group v. General Motors Corp., 578 So.2d 451 (Fla. 1st DCA 1991) (Oil pump which burned up an engine on a fishing boat was an "integral or component part of the engine manufactured by General Motors and thus the damage to the engine caused by this component part was not damage to separate property."); Fishman v. Boldt, 666 So. 2d 273 (Fla. 4th DCA 1996) (pool, patio, and home which were damaged when seawall collapsed were not "other property" because "the 'product' purchased by the appellants was the home with all of its component parts, including the seawall, pool, and patio."); McAteer v. Black & Decker, Inc., an unpublished decision in the U.S. District Court, Middle District of Florida, Ocala Division, decided September 13, 1999, handled by Mike McKenzie (even though an undercounter coffeemaker, which allegedly caused fire to motor home, had already been installed in the motor home when plaintiff purchased it, the mobile home was "other property" because the coffeemaker was not an "integral component" of the home: "The mere fact that an allegedly defective product is placed in the home, even before a home is purchased, does not necessarily render the product a component of the home.")

In Comptech International, Inc. v. Milam Commerce Park, Ltd., Fla.Sup.Ct. Case No. 93,336; 93,126 (Fla. Oct. 28, 1999), the Florida Supreme Court cited with approval the decision in Saratoga Fishing Co. v. J.M. Martinac & Co., 520 U.S. ____, 117 S.Ct. 1783, 138 L.Ed.2d 76 (1997), which held that equipment and parts added after the original product, a tuna fishing boat, entered the stream of commerce were "other property," even though these added parts were already there when plaintiff purchased the fishing boat. The Comptech Court also cited with approval the case of 2‑J Corp. v. Tice, 126 F.3d 539 (3d Cir. 1997), which held that the contents of a prefabricated warehouse are considered "other property" within the meaning of the economic loss rule.

2.
Torts Independent of Contractual Duties: "The economic loss rule has not eliminated causes of action based upon torts independent of the contractual breach even though there exists a breach of contract action.  Where a contract exists, a tort action will lie for either intentional or negligent acts considered to be independent from acts that breached the contract." HTP v. Lineas Aereas Cosarricanses, S.A., 685 So. 2d 1238 (Fla. 1996) (allowing claim of fraud in the inducement to a contract, but barring claim of fraud in the performance of contract). See also Alex Hofrichter, P.A. v. Zuckerman & Vendetti, P.A., 710 So. 2d 127 (Fla. 3d DCA 1998) (barring conversion, civil theft, and constructive fraud claims, but allowing claims of lawyer's alleged wrongful retention of certain fees as tantamount to "intentional misconduct"); Bankers Risk Management Services, Inc. v. Av‑Med Managed Care, 697 So. 2d 158 (Fla. 2d DCA 1997) (allowing claim of tortious interference with contract as being independent of a contractual breach, but barring claim for fraudulent misrepresentation as not independent from a breach of contract claim).

3.
Statutory Violations: The ELR does not bar a statutory cause of action. Comptech International, Inc. v. Milarn Commerce Park, Ltd., Fla.Sup.Ct. Case No. 93,336; 93,126 (Fla. Oct. 28, 1999). In Comptec , a commercial tenant sued the building owner in negligence for losses to Comptech's computers allegedly damaged while the owner was making an addition to a portion of the building being leased to and occupied by Comptech.  The court upheld the count alleging that Milarn violated Fla.Stat. § 553.84, which provides for a statutory civil remedy for violation of the State Minimum Building Codes.

4.
Professional Negligence: The economic loss rule does not bar a tort action for professional negligence against architects, engineers and lawyers, even where there is already a contract. Moransais v. Heathman, 1999 Fla. LEXIS 1134 (July 1, 1999).

III.
Georgia

A.
General Rule: Absent personal injury or damage to property other than to the allegedly defect product itself, an action in negligence does not lie and any such cause of action may be brought only as contract warranty action.  Long v. Jim Letts Oldsmobile, 135 Ga.App. 293, 217 S.E.2d 602 (Ga. Ct. App. 1975); Advanced Drainage Systems, Inc. v. Lowman, 210 Ga.App. 731, 437 S.E.2d 604 (Ga. Ct. App. 1993).

B.
Exceptions

1.
Accident Exception: Plaintiff can recover in tort when there is a sudden and calamitous event that not only causes damage to the product but poses an unreasonable risk of injury to persons and other property. Vulcan Materials Co. v. Driltech, 251 Ga. 383, 306 S.E.2d 253 (1983). See also Squish La Fish, Inc. v. Thomco Specialty Products, Inc., 149 F.3d 1288 (11th Cir. 1998).

2.
Misrepresentation Exception: "[O]ne who supplies information during the course of his business, profession, employment, or in any transaction in which he has a pecuniary interest has a duty of reasonable care and competence to parties who rely upon the information in circumstances in which the maker was manifestly aware of the use to which the information was to be put and intended that it be so used. This liability is limited to a foreseeable person or limited to a class of person for whom the information was intended, either directly or indirectly." Robert & Co. Assoc. v. Rhodes‑Haverty Partnership, 250 Ga. 680, 681‑82, 300 S.E.2d 503 (1983); See also Squish La Fish, Inc. v. Thomco Specialty Products, Inc., 149 F. 3d 1288 (11th Cir. 1998). Under this exception, "false information must be provide to a foreseeable person that the supplier of the information was manifestly aware would use the information and that foreseeable person must rely upon the information to their detriment." Advanced Drainage Systems, Inc. v. Lowman, 210 Ga.App. 731, 437 S.E.2d 604 (Ga. Ct. App. 1993) (emphasis in original).

IV.
Kentucky

General Rule: No Kentucky state court has discussed the applicability of the economic loss rule, but two federal decisions, predicting how the Kentucky Supreme Court would rule, have adopted the economic loss rule to commercial transactions.  Gooch v. E.I. Du Pont De Nemours & Company, 40 F.Supp.2d 863 (W.E.Ky Feb. 8, 1999) ( ) and Bowling Green Municipal Utilities v. Thomasson Lumber Co., 902 F.Supp. 134 (W.D.Ky Oct. 11, 1995).  Both decisions distinguished the case of Real Estate Marketing, Inc. v. Franz, 885 S.W.2d 921 (Ky. 1994), in which the Kentucky Supreme Court stated that "[w]e do not go so far as ... [to limit] recovery under products liability theory to damage or destruction of property 'other' than the product itself," by holding that the case "does not involve a transaction between a commercial buyer and seller." Thomasson, 902 F. Supp. at 138 n. 2.

V.
Mississippi

General Rule: Adopts the general rule set forth in East River Steamship Corp. v. Transamerica Delaval, Inc., 476 U.S. 858 (1986), barring claims of strict liability and negligence claims against product manufacturers for economic damages to the product itself. State Farm Mutual Automobile Ins. Co. v. Ford Motor Co., 1999 WL 119330 (Miss. Ct. App. 1999).

VI.
North Carolina

General Rule: The rule is not well‑expressed in North Carolina, but it appears to be that a party cannot bring a products liability claim, which is governed by the UCC or contract, under a negligence or intentional tort theory for damages where the product damages itself or produces other "intangible economic losses."  When the ELR was first expressly approved, in Chicopee, Inc. v. Sims Metal Works, Inc., 391 S.E.2d 211 (NC Ct. App. 1990), the opinion simply cited to 2000 Watermark As'n, Inc. v. Celotex Corp., 784 F.2d 1183 (4th Cir. 1986) and affirmed the trial court's ruling that "plaintiff’s recoverable damages must be limited to actual damage to property resulting from the alleged negligence of the defendants and cannot include economic or pecuniary losses such as the costs to replace property not damaged by the explosion." The Chicopee case was then applied in Reece v. Homette Corporation , 429 S.E.2d 768 (NC Ct. App. 1993), which quotes with approval the language in Celotex that recovery of "intangible economic losses" in tort would render meaningless the UCC's warranty and disclaimer provisions for product liability claims.  The fact that even intentional torts are barred by the ELR is noted in Spillman v. American Homes of Mocksville, Inc., 422 S.E.2d 740, 741‑42 (NC Ct. App. 1992), which barred a negligence claim by a mobile home owner against the seller who allegedly improperly installed the mobile home. ("[A] tort action does not lie against a party to a contract who simply fails to properly perform the terms of the contract, even if that failure to properly perform was due to the negligent or intentional conduct of that party, when the injury resulting from the breach is damage to the subject matter of the contract.") (citing North Carolina State Ports Authority v. Lloyd A. Fry Roofing Co., 294 N.C. 73, 240 S.E.2d 345 (1978)); see also Moore v. Coachmen Industries, Inc., 499 S.E.2d 772 (NC Ct. App. 1998) (though not citing Chicopee or Spillmam, court held economic loss doctrine barred RV purchasers from suing RV manufacturer in negligence for fire loss to RV, allegedly caused from faulty electrical component.)

VII.
South Carolina

General Rule: A party who has a commercial relationship or contract with another party cannot sue the other party, in tort for purely economic damages to personal or commercial property.  Brendle's Store, Inc. v. OTR, 978 F.2d 150 (4th Cir. 1992) (commercial tenant cannot sue builder in tort for economic losses resulting from defective construction, even where there is no contract between the two commercial entities); Myrtle Beach Pipeline Corp. v. Emerson Electric Co., 843 F.Supp. 1027 (D.S.C. 1995) (purchaser of fuel metering system barred by economic loss rule from negligence claim against seller of the device which had ruptured resulting in large fuel spill); Tommy L. Griffin Plumbing and Heating C. v. Jordan, Jones and Goulding, Inc., 463 S.E.2d 85 (S.C. 1995) (if contract exists, then cannot sue in tort for purely economic damages, but can do so for breach of duty arising independently of any contract duties such as violation of statute). In Koontz v. Thomas, 511 S.E.2d 407 (S.C. Ct. App. 1999), the court 

VIII.
Tennessee: No Tennessee state court cases expressly rejects or adopts the economic loss rule.  Courts will allow suit against a third party with whom there is no privity, so long as four elements are met (1) (1) the defendant is acting in the course of his business, profession, or employment, or in a transaction in which he has a pecuniary (as opposed to gratuitous) interest; (2) the defendant supplies faulty information meant to guide others in their business transactions; (3) the defendant fails to exercise reasonable care in obtaining or communicating the information; and (4) the plaintiff justifiably relies upon the information. Trice v. Kelly, 1998 WL 312852, 1998 Tenn. App. LEXIS 387 (Tenn. Ct. App. 1998) (overturning judgement in favor of property owner against a land surveyor for damages resulting from cutting of timber on what turned out to be plaintiff’s land, given insufficient evidence to meet the elements of misrepresentation).

IX.
Virginia

A.
General Rule: In contrast to most jurisdictions, Virginia case law holds that the economic loss rule does not bar a negligence claim so long as there is privity of contract between the parties in which case a party may be able to sue in negligence even if the losses are purely economic.  If there is no privity, there is no recovery for "purely economic" damages, but recovery for damage to "other property" is allowed.  Sensenbrenner v. Rust, Orling & Neale, 236 Va. 419, 425 S.E.2d 55, 58 (1988). See also Gerald M. Moore and Son Inc. v. Drewry, 467 S.E.2d 811 (Va. 1996) (absent of privity of contract, a person cannot be held liable for economic loss damages caused by his negligent performance of a contract, even if that person is an agent of an entity with whom the plaintiff does have privity of contract.); Miller v. Quarles, 242 Va. 343, 410 S.E.2d 639 (1991) (permitting recovery in tort where defendant's negligence arose from the performance of a contract); Copenhaver v. Rogers, 384 S.E.2d 593 (Va. 1989) (no cause of action for legal malpractice where plaintiff was not in privity with lawyer); Redman v. Brush & Co., 111 F.3d 1174, 1182 (4th Cir. 1997) (Under Virginia law, plaintiff who lost coin collection could not bring a product liability action for purely economic damages against a safe manufacturer with whom plaintiff was not in privity.); Filbert v. Joel Stowe Assoc., Inc., 40 Va. Cir. 197 (1996) (claim by home purchaser against company hired by seller that allegedly negligently performed repair dismissed under economic loss rule for lack of privity); 243 Industrial Assoc., L.P. v. Consumer Fuelco, 35 Va. Cir. 322 (1994) ("[A]n action seeking damages for a purely economic loss does not lie where the loss results from negligent performance of a contractual commitment brought by a non‑party to the contract."). But see Rotonda Condominium Unit Owners Ass'n v. Rotonda Assoc., 380 S.E.2d 876 (Va. 1989) (condominium association, despite privity with condominium developer, cannot recover in negligence for purely economic damages); P&T Associates v. Paciulli, Simmons & Assoc., Ltd, 27 Va. Cir. 405 (1992) (economic loss rule warranted dismissal of a negligence claim even where privity was present; but tort remedy is available when the "safety" of a person or property is at issue); Fournier Furniture, Inc. v. Waltz‑Holst Blow Pipe Co., 1997 U.S. Dist. LEXIS 2797 (W.D. Va., March 13, 1997) (same result as P&T Assoc.); C. Kailani Memmer, Evolution of Economic Loss Rule 15, at 21‑22 JOURNAL OF CIVIL LITIGATION, VOL X, No. 1 (1997).



B.
"Economic Loss" Means Diminution in Value

Damages are "purely economic" if the result is diminution in value, but if not if there is actual physical destruction of property.  Compare Ward v. Ernst & Young, 435 S.E.2d 628 (Va. 1993) (a stockholder's loss in the form of diminution in value of his shares and loss of an opportunity to sell his stock was a purely "economic loss" and thus barred by the economic loss rule absent privity) with Miller v. Quarles, 410 S.E.2d 641‑41 (Va. 1991) (loss of an escrow account deposit, "although stated in terms of dollars, reflected the direct loss of specific property, ... not an economic loss").  Compare Sensenbrenner v. Rust, Orling & Neale, Architects, Inc., 374 S.E.2d 55 (Va. 1988) (defective pool which caused diminution in the value of the home "is a purely economic loss, for which the law of contracts provides the sole remedy."); Rotonda Condominium Unit Owners Ass'n v. Rotonda Assoc., 380 S.E.2d 876 (Va. 1989) (structural defects in the common elements of a condominium unit were “purely the result of disappointed economic expectations" and were barred by the economic loss rule); Copenhaver v. Rogers, 384 S.E.2d 593 (Va. 1989) (legal malpractice relating to a will resulted in economic loss as opposed to personal injury or property damage); Blake Construction Co., Inc. v. Alley, 353 S.E.2d 724 (Va. 1987) (claim for loss of bargain or a lesser standard of quality is an economic loss); and Gerald M. Moore and Son, Inc. v. Drewry, 467 S.E.2d 811 (Va. 1996) (plaintiff's claim for business interruption losses from a defective furnace used in the thermal remediation of contaminated soil involved purely economic losses); with 243 Industrial Assoc., L.P. v. Consumer Fuelco, 35 Va. Cir. 322 (1994) (estimated damages of $214,619.63 from furnace explosion caused by negligent performance of maintenance contract on building furnaces was "not merely a disappointed economic expectation, deterioration, or loss of bargain, nor is the claim concerned with the failure to meet some standard of quality governed by agreement," but is instead loss of specific property not barred by economic loss rule).

X.
West Virginia

General Rule: " [S]trict liability in tort is available in cases involving physical injury as well as when there is damage to the defective product itself or to other property if such damage is the result of a 'sudden calamitous event.'  However, where the only loss suffered is an economic loss, as in the case of losses which are associated with a 'bad bargain,' the injured party must pursue the remedies provided in the Uniform Commercial Code, subject to the statute of limitations contained therein.  We will not circumvent the Uniform Commercial Code's remedial scheme by applying the discovery rule to a contract action in a manner not prescribed by the Code." Basham v. General Shale, 180 W. Va. 526, 377 S.E.2d 830 (WV 1988) (barring homeowners' strict liability claim against brick manufacturer for defective brick that allegedly caused damages to home).
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� Those jurisdictions adopting the East River approach have carved out certain exceptions to the doctrine, including: (1) limiting the economic loss doctrine to commercial purchasers, as opposed to individual consumers, Republic Ins. Co. v. Broan Mfg. Co., 960 F. Supp. 1247 (E.D.Mich. 1997)(applying Michigan law); (2)  limiting the economic loss doctrine to contracts for the sale of goods, as opposed to services, Cargill, Inc. v. Boag Cold Storage Warehouse, Inc., 71 F.3d 545 (6th Cir. 1995)(applying Michigan law); (3) destruction to property due to a sudden, violent or calamitous occurrence, Capitol Fuels, Inc. v. Clark Equipment Co., 181 W.Va. 258, 382 S.E.2d 311 (1989) and, (4) claims for negligent misrepresentation where one intentionally makes a false representation and/or is in the business of supplying information for the guidance of others, and makes negligent misrepresentations. Moorman Manufacturing Co. v. National Tank Co., 91 Ill. 2d 69, 435 N.E.2d 443 (1992).





� It is important to note that Michigan uses the “predominate factor” test to determine whether a contract is for sale of goods or services; “[t]he test for inclusion or exclusion is not whether they are mixed, but, granting that they are mixed, whether their predominant factor, their thrust, their purpose, reasonably stated, is the rendition of service, with goods incidentally involved . . . or is a transaction of sale with labor incidentally involved.” Neibarger, 439 Mich. at 531, 486 N.W.2d at 620.   


� The Court has granted review of Aas v. Superior Court which is discussed, infra.


�  Biankanja v. Irving (1958) 49 Cal.2d 647, 650.
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