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I.  Background

Until recently, the non-enforceability of foreign jurisdiction clauses in bills of lading appeared relatively settled.

As is generally known, the law relating to the liability for the carriage of goods is governed by the Carriage of Goods by Sea Act, 46 U.S.C. §1300 et seq. (COGSA), which was enacted in 1936 “to define by law the rights and liabilities of water carriers and shippers in foreign commerce.” COGSA thus prescribes the rights and responsibilities of common carriers and the rights and responsibilities of shippers and consignees.  COGSA regulates bills of lading and provides that its terms apply to “every bill of lading or similar document of title which is evidence of a contract for the carriage of goods by sea or to or from ports of the Untied States, in foreign trade.”  46 U.S.C. §1300.

§3(8) of COGSA, 46 U.S.C. §1303 (8), specifically invalidates provisions in bills of lading which “relieve or lessen” a carrier’s liability as follows:

Any clause, covenant or agreement in a contract of carriage, relieving the carrier or the ship from liability for loss or damage to or in connection with the goods, arising from negligence, fault, or failure in the duties and obligations provided in this section, or lessening such liability otherwise than as provided in this chapter, shall be null and void and of no effect.

The traditional view, well settled until recently, was that arbitration clauses or foreign jurisdiction clauses which provided for litigation in a forum where COGSA did not apply (even a forum where the Hague Convention was applicable) were null and void because of a concern that the law in such a forum might result in the lessening or diminution of the liabilities created by COGSA.

The premise that such foreign jurisdiction or foreign forum clauses were unenforceable was the settled view of most scholarly writings in the field.  For example, in Gilmore and Black, The Law of Admiralty (2nd ed.) at §3-25, pp. 145-146, the authors express the view that any foreign law which is not an exact copy of COGSA results in a shipper’s rights being “lessened” in violation of §3(8).

Caselaw similarly expressed the apparent certain view that referral of a cargo dispute to a foreign forum violated COGSA.  For example, in Indussa v S.S. Ranborg, 377 F. 2d 200 (2nd Cir. 1967), the Second Circuit overruled an earlier case [Muller & Co. v. Swedish American Line, 224 F. 2d 806 (2nd Cir. 1955)] and invalidated a stipulation for foreign law and a foreign forum in a bill of lading.  The court held, en banc, that the mere cost of requiring proceedings in a foreign country, in the case at issue, Norway, resulted in a “lessening” of the shipper’s rights under COGSA in violation of §3(8).  The court held that:

From a practical standpoint, to require an American plaintiff to assert his claim only in a distant court lessens the liability of the carrier quite substantially, particularly when the claim is small.  Such a clause puts a ‘high hurdle’ in the way of enforcing liability [citing Gilmore and Black] and thus is an effective means for carriers to secure settlements lower than if cargo could sue in a convenient forum.

Indussa Corporation v. S.S. Ranborg, 377 F. 2d at 203.

Similarly, in State Establishment for Agricultural Product Trading v. M/V Wesermunde, 838 F. 2d 1576 (11th Cir. 1988), the 11th Circuit voided the provision in a bill of lading requiring arbitration in London, holding that such a provision, “that has no connection with either the performance of the bill of lading contract or the making of the bill of lading contract is a provision that would conflict with COGSA’s general purpose of not allowing carriers to lessen their risk of liability.”  Wesermunde, 838 F. 2d at 1580.  The court went even further, construing COGSA’s provisions to impliedly require that an American forum be made available to a consignee when a bill of lading is issued subject to its terms.  Wesermunde, supra, 838 F. 2d at 1581.

Innumerable district court decisions followed this rationale and it appeared beyond question that foreign arbitration or foreign law provisions in bills of lading would routinely be declared null and void under §3(8) of COGSA, although a few district courts upheld such clauses, largely based on the proof by plaintiff that the shipper’s rights would not be diminished in the foreign forum.  See e.g., Mitsubishi Shoji Kaisha Ltd. v. M/S Galini 323 F. Supp. 79 (S.D. Tex. 1971);  Midland Tar Distillers, Inc. v. M/T Lotos, 362 F. Supp. 311 (S.D.N.Y. 1973).

II.  Sky Reefer
All that changed in 1994, when the First Circuit affirmed a district court opinion upholding a clause compelling arbitration in Tokyo, Japan under a bill of lading notwithstanding COGSA.  Vimar Seguros y Reaseguros v. M/V Sky Reefer, 29 F. 3rd 727 (1st Cir. 1994).  The First Circuit distinguished Indussa and its progeny first by questioning whether the ruling survived recent Supreme Court decisions enforcing foreign arbitration clauses (see e.g. M/S Bremen v. Zapata Offshore Co. 407 U.S. 1 (1972), but more importantly, citing provisions of the Federal Arbitration Act, 9 U.S.C §1-14 (1970) (FAA).  The First Circuit determined that the FAA governed the validity of arbitration clauses both foreign and domestic and somehow removed them from the jurisdiction of COGSA, notwithstanding COGSA’s express language to the contrary.  This rationale was based on the canons of statutory interpretation providing (i) that a later enacted statute generally limits the scope of an earlier statute and (ii) that where two statutes conflict, a specific statute ordinarily controls a general statute.  Sky Reefer, 29 F. 3rd at 732.

Thus the First Circuit found that, because the FAA specifically validated arbitration clauses contained in maritime bills of lading, the clause in issue requiring arbitration in Japan did not violate the provisions of COGSA and was valid and enforceable.  It is interesting to note that the record fails to establish any real nexus with Japan, since the cargo involved concerned a shipment of oranges from Agadir, Morocco to New Bedford, Massachusetts aboard a vessel owned by a Panamanian company.

The history of the treatment of foreign arbitration clauses in the U.S. Supreme Court did not bode well for the appellants in Sky Reefer.  As indicated above, in 1972 the Supreme Court upheld a forum clause in a towage contract, finding it valid and enforceable.  M/S Bremen v. Zapata Offshore Co., supra, 407 U.S. 1 (1972).

Almost 20 years later, the court reaffirmed the Bremen and took it one step further by finding that a forum selection clause in a passenger ticket was valid and enforceable.  Carnival Cruise Lines v. Shute, 499 U.S. 585 (1991).  In Carnival, the court looked to the reasonableness of the forum clause and its fundamental fairness   It noted that in the case at bar, there was no indication that the passenger cruise line had imposed the forum selection clause on the passengers in order to discourage cruise passengers from pursuing legitimate claims.  It noted that the forum itself was the principal place of business of the cruise line and that many of its cruises actually departed from and returned to forum ports.  In essence, the court looked to all the circumstances to determine whether fundamental fairness required that the forum selection clause be set aside.  The court found that it did not.  Obviously, COGSA was not in issue, but the case did suggest a favorable predisposition to forum selection clauses absent evidence of bad faith or unreasonableness with respect to the forum selected in the contract.

With this background, the court heard argument in the Sky Reefer case in March of 1995.  On June 19, it rendered its decision, affirming the First Circuit, but based on a substantially different reasoning. Vimar Seguros y Reaseguros v. M/V Sky Reefer, 515 U.S. 528 (1995).

As stated above, the bill of lading in issue covered a shipment of oranges from Morocco to Massachusetts aboard a Panamanian registered vessel.  The bill of lading contained a provision requiring the application of Japanese law and arbitration in Tokyo.  After a lengthy discussion of the history of forum selection clauses in bills of lading and, while noting that every federal appellate court that had considered the issue had determined such clauses repugnant to §3(8) of COGSA, the court concluded that it would be premature to make such a determination in this case.  Justice Kennedy wrote for the majority that, at the stage of the proceeding at bar, it was not yet established what law the arbitrators might apply to petitioner’s claim.  This seems rather strange, considering the provision in the bill of lading requiring the application of Japanese law.  As a second rationale, Justice Kennedy ruled that the district court should retain continuing jurisdiction to ensure that the plaintiff’s legal rights under COGSA were protected.  The court noted that “mere speculation” that the foreign jurisdiction might apply Japanese law, which would limit the rights of the cargo owner under COGSA, did not justify invalidating the provision requiring arbitration in Japan.

Interestingly, the court expressly rejected the rationale of the Indussa court, which had determined that the additional cost of litigating the dispute in a foreign forum was the equivalent of the lessening of rights under COGSA.  The court determined that costs relating to litigation did not involve substantive rights which COGSA was supposed to protect.  Pointing to the Carnival Cruise case, Justice Kennedy noted that the cost and inconvenience resulting from the forum selection clause in the passenger ticket in Carnival Cruise did not constitute a limitation on the shipowner’s potential liability for negligence.  515 U.S. at 533.

The court went out of its way to note that the Hague rules have never been interpreted to prohibit forum selection clauses and that English law long ago rejected the reasoning later adopted by the Indussa court.  Sky Reefer, 515 U.S. at 533.  See Maharani Woolen Mills Co. v. Anchor Line, [1927] 29 Lloyd’s List L. Rep. 169 (C.A.).

In essence then, the court appears to have ducked the fundamental issue by ruling (a) that it was premature to rule on the validity of the claim because it was not clear that the petitioner’s rights would in fact be lessened in Japan and (b) that the petitioner’s rights could be safeguarded by requiring continuing jurisdiction by the by the district court in case of grave injustice.

III.  Sky Reefer’s Legacy
Although one would think that the Sky Reefer ruling would have resolved this issue once and for all, such is not the case.  It is this author’s judgment that courts will continue to avoid enforcing foreign arbitration or foreign forum clauses in bills of lading by finding various rationales permitting the sidestepping of the Sky Reefer ruling.  For example, in a recent California case, Fireman’s Fund Insurance Company v. DSR, 1996 AMC 878 (N.D. Cal. 1985), the district court for the Northern District of California refused to enforce an arbitration clause requiring that the matter be litigated in Korea, on the rationale that Korean law did not recognize actions in rem, thus resulting in a lessening of the cargo owner’s rights under COGSA regardless of the outcome.  Unfortunately, the DSR case has recently been overruled on the theory that Sky Reefer “compels” enforcement of the foreign forum selection clause, notwithstanding the shipper’s loss of his in rem rights.  Fireman’s Fund v. Cho Yang Shipping Company, Ltd., 1997 U.S. App. Lexis 36360 (9th Cir. dec. 12/30/97).  Less than a month ago, Judge Patterson in the Southern District of New York followed the Ninth Circuit ruling in Fireman’s Fund and enforced similar forum selection and choice of law clauses in a bill of lading in Hyundai Corporation U.S.A., Inc. v. M/V An Long Jing, 1998 U.S. Dist. Lexis 254 (S.D.N.Y. dec. 1/15/98).

In another case, Mitsui & Co. v. M/V Hermann Schulte, 1996 U.S. Dist. Lexis 9279 (E.D. La. 1996), where the carriers, relying on a chain of charter parties, sought to have the dispute regarding contaminated cargo transferred to London, the district court found that the bill of lading was not sufficiently specific to have incorporated the charter party and the forum selection clause set forth therein.  In this case, the court circumvented Sky Reefer by finding that the arbitration requirement was not actually incorporated into the bill of lading.

On the other hand, and there always is “another hand” where lawyers are concerned, some district courts have blindly followed the Sky Reefer decision and even gone further.  For example, a federal court in Virginia recently enforced a forum selection clause requiring that a cargo dispute be litigated in Croatia without retaining continuing jurisdiction.  That case involved a forum selection clause rather than a clause requiring foreign arbitration, although the distinction, extensively discussed in pre-Sky Reefer law, appears now to have gone up in smoke in the blaze of the Sky Reefer decision.  Pasztory Croatia Line, 918 F. Supp. 961 (E.D. Va. 1996).

Another recent case, Talatala v. Nippon Yusen Kiesha Corporation, 974 F. Supp. 1321(D. Ha. 1997) similarly enforced a forum selection clause in a bill of lading, which required the carrier to litigate its claim in Tokyo, Japan.  Apparently,  having no problem reconciling COGSA with the forum selection clause, the court went on to examine the four criteria to be applied when determining whether enforcement of a forum selection clause would be unjust:  (a) whether the clause was the result of fraud or overreaching;  (b) whether the contractual forum was so inconvenient as to deprive the plaintiff of his day in court;  (c) whether fundamental unfairness of the chosen law might deprive plaintiff of a remedy;  and (d) whether enforcement of the clause would be against public policy.  Talatala v. Nippon Yusen Kiesha Corporation, supra, 974 F. Supp. at 1325-26.  The court concluded that none of these factors justified the overriding of the forum selection clause in the case at bar.

Interestingly, the rationale for the court’s dismissal was improper venue rather than a lack of subject matter jurisdiction.  Thus, where a carrier has failed to assert the defense of venue in its responsive pleadings, there may be a basis for arguing that the matter of forum has been waived, which would give a court a basis for circumvention of a forum selection clause.  There remains, however, some confusion as to whether dismissals in favor of foreign forums in bills of lading are predicated upon a lack of subject matter jurisdiction or a finding of an improper forum.  See, e.g., Fireman’s Fund Insurance Company v. DSR, supra, 1996 AMC 878 (dismissal predicated on lack of subject matter jurisdiction rather than improper forum, where bill of lading required forum in Korea).

In conclusion, although it is clear that Sky Reefer has given any court an easy out where forum selection or arbitration provisions in bills of lading are concerned, there appear still to be a number of arguments which can be made to keep cargo disputes in U.S. federal courts.  These include the still viable argument that a cargo owner’s rights under COGSA would be lessened in a foreign forum (if such could be established by irrefutable proof) since that question was never squarely addressed in Sky Reefer.  Further, one can argue that the arbitration or forum selection clause has not actually been incorporated into the bill of lading.  See Mitsui & Co. v. M/V Hermann Schulte, supra.  Thus, the controversy regarding enforcement of foreign jurisdiction clauses will probably continue, although perhaps somewhat less successfully for cargo interests as a result of those rotten oranges on the Sky Reefer.
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�	It should be noted that all of the above will be mooted if Congress passes a revised version of the Carriage of Goods by Sea Act.  Currently, delegates of the Maritime Law Association are scheduled to meet in February with Senate staff to discuss revisions.
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