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Since 1978 polybutylene pipes and plumbing systems have been installed in an estimated
6 million homesin the United States. It is estimated also that these pipes and plumbing systems
were installed in an additional 3 million mobile homes since 1978. Shortly after the
polybutylene pipes and plumbing systems began appearing in the market place, they started
breaking and leaking. As a consequence, several class actions and multi-plaintiff suits have been
filed in three states where it is estimated that the majority of the polybutylene plumbing systems
wereinstalled: Florida, Californiaand Texas. In October, 1994, a proposed $750 million dollar

settlement arose from Beeman v. Shell Oil Company, et a., 93-047363, (164th Jud. Dist., Harris

County, Texas). The primary manufacturers of polybutylene plumbing systems, Shell Oil
Company, E.I. duPont deNemours and Hoechst Celanese Corp. proposed to resolve all claims
nationwide through the settlement. The proposed settlement if realized would be the largest
property damage settlement in U.S. history.

Notwithstanding that three states seem to have most of the polybutylene litigation, suits
have been initiated in 36 states, so far, as aresult of the pipes failures. In analyzing water losses,
we should look for this distinctive pipe and itsfittings. In the past where we might have looked
for tradesman error, we should now aso look to the type of pipe involved.

The distinguishing factors of the polybutylene pipe are its color: gray, silver and blue,
and itsflexibility. Unlike PV C (polyvinylchloride) which is ridged, polybutylene can be bent
and twisted. Primarily, the gray and silver color pipes are found indoors while the blue pipes are
found underground as part of the water service to the house.

Shell Oil Company devel oped polybutylene as a means to use a resin bi-product from its
refining process. Shell, along with U.S. Brass and others, designed, engineered, manufactured

and marketed polybutylene for potable water pipes. Hoechst Celanese and duPont devel oped



Celcon and Delran, respectively, which are acetal copolymer resins used as fittings in the
polybutylene plumbing systems. U.S. Brass and Celanese developed crimped tools to be used
with the polybutylene pipe systems.

There are three theories as to why the pipes, fittings and plumbing systemsfailed. The
first is that Celcon, Delran and polybutylene deteriorate when exposed to chlorine. Chlorineis
found in most public and private water distribution systems. The second is that the high clamp
force needed to crimp the pipes and fittings put excessive stress on the systems. It isalso
thought that the longer the pipe the greater the possibility that the extrusion method added to the
stress. Lastly, it has been confirmed by test that polybutylene pipes breakdown prematurely due
to oxidation.

Some of the manufacturers have known of the stress related problems and the adverse
reaction to any level of chlorine since 1978. Notwithstanding this knowledge, they continued to
manufacturer, market and supply polybutylene plumbing systems to the unsuspecting public. In

fact, ajury decided in Andraus, et a. v. U.S.Brass Corp. et al., W.L. 313208, (Tex. App. Hous. 1

Dist. 1993); that Celanese and U.S. Brass made knowing misrepresentations to the plaintiffs asto
the quality and durability of their products. In that case aformer U.S. Brass employee testified
that U.S. Brass instructed him to destroy a memorandum wherein he acknowledged the
enormous problems U.S. Brass was experiencing with the crimping tool and the fittings and the
resultant stress failures. Celanese's expert testified that based upon his examination, the fittings
were failing because of stress: the crimp ring was placed to close to the shoulder, the ring was
over crimped and sgqueezed to tightly and the tubing was bent to far, or the crimp ring was badly
cocked as aresult of atool being twisted during installation. He did not give his opinion on
whether adequate instructions were given by the manufacturer relative to the proper use of the

crimp tool and the appropriate pressure needed to accomplish crimping without damaging the



pipe. Alsointhistria aninternal Celanese memorandum dated 1978 was introduced which
stated "chlorine at any level will react with and ultimately adversely affect kematal (Celcon). "
At the time that these memorandums were prepared and the knowledge acquired by the
defendants, they were representing that the polybutylene plumbing systems were practical,
efficient, thoroughly tested and time proven, in compliance with all national standards, trouble
free, the best tubing for worst water conditions and not subject to corrosion.

The oxidation problem probably is related to the manufacturers attempt to make their
product environmentally degradable. Sensitive to the public's concern that plastics can remainin
landfills without change for centuries, and interested in increasing polymeric materialsin
textiles, coatings, electrical insulation, house sidings, etc., the polymeric industry began leaving
some of the catalysts used in the synthesizing process in polybutylenes materials. By leaving the
catalysts in the polybutylenes they found they could accel erate the degradation of the polymer.
Unfortunately, what may have occurred was that instead of the predicted eventual degradation
(25 to 50 years) the process accelerated. The Swedes have conducted hydrostatic pressure tests
on polyolefin (polybutene - 1 PB) pipes using over 12,000 samples. They have confirmed that 3
stages of failure occur. Each stage involved oxidation of the pipe.

The status of the $750 million dollar settlement is unclear at thistime. It isunclear
because District Judge Katie Kennedy rejected a joint plaintiff/defendant motion which had three
parts. preliminary approval of the settlement, class notice and scheduling of a fairness hearing.
The Judge did not announce her reasons for denying the joint motion but did write that "the
Court has aso considered, among other things, whether the Court has jurisdiction over this
matter; whether the settlement appears to be the product of serious, informed, non-collusive
negotiations, whether the settlement has any obvious deficiencies; whether the settlement

improperly grants preferential treatment to the class representatives or segments of the class, and



whether the settlement falls within the range of possible approval.” The parties involved wanted
the State Court Judge to take on nationwide jurisdiction, something she obviously rejected.

The proposed settlement provided that homeowners would be paid for "un-reimbursed
property damage and repair costs.” The settlement included those with claims dating back to
1978 and as well as any claims up and until 2007. Class members could opt out of the class if
they wanted to pursue individual litigation. $700 million dollars of the settlement was to go to
class members, the remaining $50 million would be spent on advertising and administrative
costs. Plaintiffs lawyers including the Philadel phia firm of Kohn, Nast and Graf, as well as
Ralph Nader's Trial Lawyers for Public Justice were to be paid $37.5 million which was not to
come out of the $750 million settlement. One of the attorneys for the plaintiffs has stated with
regard to the current status of the settlement "we have a settlement with Shell, Celanese and
duPont. It isour intent to enforce that settlement. We believe the defendants will honor their
side."

A Color copy of various polybutylene pipes and fittings is attached. | have also attached
abibliography. The bibliography contains articles and cases | have accumulated on polybutylene
pipes and plumbing systems. Some of them are highly technical, others voluminous. For the
sake of not killing any more trees, | haven't copied and attached all of the materials that | have
acquired. However, if you want or have a need for any of these items, please let me know and |

will provide copies.
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