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As of October 16, 2007, New York law has been amended to require that the terms
of employment for all commissioned salespersons be put in writing. While
many employment relationships are not reduced to a written agreement between the
parties, the potential confusion and difficulty that has arisen in the context of
commissioned salespersons in determining when commissions are owed and
how they are calculated, has resulted in a legislative attempt to provide some
minimum requirements.

Accordingly, Section 191[1][c] of the New York State Labor Law now provides
the following:

* The writing between the employer and commissioned salesperson must
contain, at a minimum: (i) A description of how wages, salary, drawing
account, commissions, and all other monies earned and payable to the
salesperson are to be calculated; (ii) If the parties’ agreement provides
for a recoverable draw on commissions, the frequency of reconciliation
between the draw and any commissions earned; and (iii) Details
concerning the manner in which wages, salary, drawing account,
commissions and all other monies earned will be paid in the event of
termination of the employment relationship by either party.

* The writing must be signed by both the employer and the commissioned
salesperson, and must be retained by the employer for a minimum
period of three years.

+ If the employer fails to provide the required writing, or fails to update
any existing writing to conform to the new requirements, a presumption
will arise in any subsequent dispute that the terms of employment are as
presented by the commissioned salesperson — not the employer.
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Three points are worth noting with regard to this amendment. First, the statute, as amended, does
not impose any particular terms or conditions on the employment relationship. That is, the law still
does not dictate to employers, for example, how commissions and other monies must be calculated
or payable, how frequently a reconciliation must take place, or the actual circumstances under
which commissions will be earned and payable upon termination. The amendment to Section
191[1][c] only states that the terms of employment, whatever they may be, must be put in a writing
signed by both parties.

Second, the amendment does not itself alter the at will nature of employment. Therefore, absent any
agreed-upon term of employment, any writing should re-affirm that the salesperson’s employment
remains at will, and therefore can be terminated by either party at any time, with or without reason.

Finally, the amendment does not render void any written agreement that already exists between an
employer and a commissioned salesperson. However, employers should ensure that any such prior
writing at a minimum fulfills the requirements contained in the new law.

If you would like to discuss any aspects of these changes and how they might impact your
business or organization, please contact Michael C. Schmidt at 212-453-3937 or
mschmidt@cozen.com. For information about our firm's labor and employment practice, please
contact Mark J. Foley at 215-665-6904 or mfoley(@cozen.com.
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