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Garden Leave: Helping Employers Control
The Prickly Landscape Of Employee Departures

Debra S. Friedman

COZERN O’ CONKOR

When cmployces leave, companics
often worry — and rightly so — about the
loss of proprictary information and cus-
tomer relationships, as well as the pos-
sibility of potential litigation, cven if the
departing employeces arc subjcet to non-
competc agreements. o, why not look
to another business culture for a solu-
tion to this thorny problem?

In England, the common practice of
writing a garden lcave provision into an
cxecutive’s employment contract hag
given cmployers an cffective tool o bet-
1er control their proprictary information
and customer relationships and to deter
litigation. Gaining ground in the finan-
cial services induvstry here, this provi-
sion is worth considering.

What Is Garden Leave?

Garden lecave, while cvoking imagces
of flower-filled paths and rose gardens,
is actually an English lcgal doctrine in
which an cmployer pays a departing
cmploycee to stay at home without per-
forming any dutics for a specified notice
period. During this time, the individual
remains an employee and cannot work
for a compctitor.

Garden Jcave is widely uscd in Eng-
lish cxccutives’ cmployment contracts.
It usually comes imto play when cither
the employer or the cmployce gives
notice of dismissal purspant to an
cmployment contract. The notice period
gencrally lasts between two and 12
months.

Garden lcave serves three main func-
tions. First, it prevents a departing
cmployce from comtinued acccss 1o the
cmployer’s prenmuscs and 1o its confi-
dential information. This reduces the
likelihood of the employce misappro-
priating information and property, and
minimizcs the cmploycc's opporunity
10 sabotage business opcrations. Sec-
ond, it curbs an cmploycc’s ability 1o
work for a competitor. Third, it prevents
an cmployce from soliciting current
cmployces and costomers.

A Rose Of A Different Color

Garden Icave bears some similaritics
10 post-cmployment restrictive  cove-
nants, which arc commonly nsed in U.S.
cxecutives” employment contracts. Both
scck 10 prohibit cmployces from com-
pering with their employers for a sct
period of time. And, both may requirc
sccking an 1njunction t© cnswre an
cmploycc's compliance.

Howcver, garden leave differs from
post-cmployment restrictive covenants
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1n scveral respects, becanse 1t 1 1n foree
during the cmployment relationship.
Importantly, employecs gencrally owe
their employers a duty of loyahy during
their period of employment, the extent
of which may wvary dcpending uvpon
their position. This duty imposcs an
obligation on cmployccs not to act con-
trary to their employer's intercsts. For
mstance, cmployecs cannot compete
with their cmployers, divert business
opportunitics, solicit customers or dis-
close confidential information to third
partics. Because garden lcave restricts
an individual during the employment
relationship, breach of a garden leave
provision also may violarc this duty of
loyaly, further deterring the employce
interested in competing with the
cmploycer.

A garden lcave clause also may dis-
courage potential employers. Since the
cmployee in question is still cmployed
under garden leave, the likelihood of
incurring significant lcgal costs 1o
dcfend a lawsuit both in contract, forthe
cmployec's breach of the garden leave
clavse, and in 1o, for the employec’s
breach of the duty of loyalty and/er the
cmployer's womious interference, is a
real conccrn. Plus, with more potential
claims comes an incrcased risk of a
Jjudgment againgt the cmployee andior
new cmployer.

“Because garden leave
restricts an individual during
the employment relationship,
breach of a garden leave pro-
vision also may viclate this
duty of loyalty, further
deterring the employee
interested in competing with
the employer.”

While garden lcave clauses provide
added protection 1o an cmployer, they
comce with a significant cost. Employccs
on garden leave arc paid their salarics
and benefits for the length of the garden

leave period, whercas workers generally
arc not paid any remuncration gf/er their
cmployment relationship cnds in
cxchange for agreeing 1 post-cmploy-
mcnt restActive covenants.

Planting The Seed

There arc several issues 1o consider
before including a garden leave clausc
in a contract.

Check Stare Law.

State law varics on cnforcement of
restrictive covenants. Therctore, verify
your statc’s laws before including a gar-
den leave clause in a contract.

Tdeariy Key Employees.

Garden lcave clauses are not neces-
sary or appropriatc for all employces.
Becanse they regrict an employee and
arc costly to cmployers, they generally
should be reserved for cxccutives and
other key employces who have the abil-
ity 10 causc significant harm 1w the
cmployer throngh competinion in the
workplacc.

Determine The Length Of The Leave
Period.

How long a notice period is neccs-
sary to protect the employer? How long
a notice period will the couns find rea-
sonable? Is the notice period in addition
10, or in licu of, a post-cmployment non-
competition clause” These are some
questions cmployers must consider 1n
deciding length of the garden leave.
Address The Bottom Line.

Obviously costis an 1ssuc. How long
docs the cmployer want 1 pay a non-
productive cmployec? Can and docs the
cmployer want to climinate or reduce
comumissions or bonuscs during the gar-
den lcave period? Consider that
cmployers paying their employecs’
salarics and benetits while on garden
lcave sull bear the nisk of cmployecs
breaching their contracts. Morcover,
policing cmployecc compliance is diffi-
cult at best and may be quitc expensive,
particularly if the employer uscs inves-
tigative scrvices 10 ensurc compliance.
Gerting It Right.

It is critical that a garden lcave pro-
viston cover all the appropriatc bases.
As a first step, cmployers shovld cvalu-
arc placing cernain restrictions on the
cmployee during the employment rela-
tionship 1 substantiate the need for a
garden lcave clanse and to inercase the
likelihood of its enforccment. For
instance, an cmploycer may include
clauscs regarding the cmployec's duty
of loyalty, the cmployer's cxpectation
that the employee provide histher full
tmc and attention 1o the employment, a
prohibition on the employce cngaging
in outside employment; a confidentiality
clausc; and a clausc addressing usc of
and rcturn of cmploycr property.
Employers also should consider
whether they want 10 bar the cmployee
from cntering the company’s premiscs
during the garden lcave period. Addi-
tionally, companics may want 1o address
issucs such as usc of accrued time.

Other considerations apply if an
cmployee is a dircetor or officer. In
these simations, the contract should pro-

vidc that oncc the garden leave period is

triggered, the employer may request the

cmployec to resign histher pos(s).
How Prickly Is Enforcement?

When an cmployee breaches a gar-
den leave clause, the employer has two
possible remedics: seck an injunction w
cnforec the employec’s compliance with
the contract terms andior seck monctary
damages for the loss cawsed by the
breach.

Injunctive relict is difficult to obtain.
Couns require an cmployer 1o demon-
stratc irrcparable harm should the
injunction be denicd. In addition, courts
weigh an cmployer's legitimate interest
in protecting its business against public
policy restricting an employcc’s right 1o
work — to cnsurce that employers do not
pnduly restrict competition in the mar-
ketplace.

And, moncy damages may be too lit-
tle too latc. The real value in having
such a clawse is the ability to prohibit
the cmployec from competing or other-
wise damaging an cmploycer’s business
during the notice peried.

S0, would U. 8. cours cnforce garden
leave clauses or would an cmployer be
limited 10 sccking damages for any
brcach? While there is a dearth of
rcportcd cascs, cnforcement likely
would bc appropriate and legal in most
statcs, as it mercly prevents the
cmployce from working for a competi-
tor during the notice period. It would
not, howcver, requirc the cmployce 10
perform any work against the
cmployce's will. Morcover, the
cmployce would be paid during the
notice period, thereby reducing any
claim of wnduc financial hardship. For
this reason, courts may be morce inclincd
1o grant injunctions to cnforce garden
leave clauscs rather than pog-cmploy-
mcent restrictive covenants.

“[Garden leave] has many of
the advantages of post-
employment restrictive
covenants, with the added
benefit of providing certain
security afforded employers
during the employment
relationship.”

A Budding Addition To The
Employment Landscape

While it is stll rclatively new 1o the
U.5. cmployment landscape and its
cnforccability has not been widcely
tested, garden lcave shows great
promisc. It has many of the advantages
of post-cmployment restrictive
covenants, with the added benefit of
providing ccrtain sccurity afforded
cmployers during the employment rela-
uonship. For the employer looking for
added protection in atight labor market,
garden leave is a powcerfol ol
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