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The Scenario

Its the Fourth of July and a large crowd is gathered
outside a local bar to watch the fireworks. Suddenly,
a car swerves from the parking lot and plows into the
crowd. Numerous patrons are injured, some critically.
Subsequent investigation reveals that the cars driver
(owner) had been distracted when he dropped his cell
phone while trying to answer a call. Claims begin to be
asserted within weeks of the accident. At the time of the
accident, the driver was insured with applicable limits
(auto and umbrella) totaling $ 1 million. While unclear
initially, it later becomes apparent that the policy limits
will not be sufficient to settle all claims which will be
presented.

As the above scenario illustrates, unique problems arise
when an insured is facing multiple claims, liability is
clear and the policy limits may be insufficient to settle
all claims. How is the claims professional to handle
this? Settle with the claimants on a “first come, first
serve” basis? Attempt to “pro rate” settlements with
all claimants? And how can bad faith exposure be
avoided? Should the claims professional reach out to

those who have not made a claim, and if so, when? Or
should he/she reach out to those claimants who have
made a claim but not filed suit? Does exhaustion of
the policy limits through settlements terminate the
duty to defend the insured? Should interpleader of
the policy proceeds be considered? When is inter-
pleader appropriate? And does interpleader terminate
the insurer’s duty to defend?

These and other issues presented by the multiple
claimant-limited insurance scenario will be addressed
by the authors herein and in a subsequent article.

There’s More Than One

Way To Slice The Pizza Pie

There is more than one appropriate way to handle
the above dilemma. While it may necessitate careful
analysis and continual re-assessment throughout the
claims handling process, the mere fact that the in-
sured has insufhicient policy limits to satisfy all claims
should not lead to bad faith exposure. An insurer,
which keeps its insured’s best interests in mind and
responds in a manner reasonably calculated to protect
those interests, cannot be faulted for being unable to
satisfy all claims.

Numerous courts recognize that an insurer may settle
fewer than all claims against its insured even though
the settlements may deplete or exhaust the policy
limits.! But knowing that you can divide up the pie
without satisfying everyone still does not answer the
question of how you slice it.
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When confronted with a multiple claimant-limited
insurance scenario, various potential approaches
come to mind:

e Settle claims on a “first come first serve” basis.?

e Settle as many of the claims as possible (regardless
of the comparative severity of injury or exposure).’

e Settle as many of the severe injury/high exposure
claims as possible, with the remaining limits be-
ing utilized to settle the claims presenting less
severe injuries/low exposure.

e Settle claims by pro rating available limits based
on (among other factors) the severity of the inju-
ries sustained by all of the claimants.*

While choosing an approach is the first step, success-
ful execution is perhaps the more difficult journey.
Regardless of the insurer’s chosen path, claimants are
often not willing to resolve their claims for offered
amounts and don’t care that there are other viable
claims competing for limited policy proceeds. And,
timing often plays a critical role. Smaller value claims
are often readily disposed of early on in the claims
process while the larger exposure claims may take a
longer period of time to fully value.

Case Law Addressing

How To Slice The Pizza Pie

Many of the cases addressing these issues involve
relatively small policy limits of $15,000 to $100,000
with multiple claimants who have sustained severe in-
juries or death. In those situations, it is clear from the
outset that, no matter how many claims are settled,
it is likely that the policy limits will be insufhicient
to satisfy all claims. Nonetheless, these cases provide
useful guidance to an insurer.

Many courts have held that an insurer must act in
good faith, reasonably, and non-negligently in enter-
ing into settlements that deplete or exhaust the policy
limits, requiring in some instances a comparative
evaluation of the severity of the claims so that the best
interests of the insured are served.’

An oft-cited decision upholding the insurer’s settle-
ment in the multiple claimant context is Texas Farm-
ers Ins. Co. v. Soriano.® Soriano illustrates a Court’s

recognition that an insurer who acts in a manner to
protect its insured’s interests, attempting to slice the
pie in more than one way but unable to satisfy all
claims with the policy limits, nonetheless has acted

in good faith.

In that case, Soriano crashed head-on into another
car driven by Carlos Medina. Medina and his two
children were injured and his wife was killed. Adolfo
Lopez, a teenage passenger in Soriano’s vehicle, was
also killed. The Texas Farmers policy provided for
limits of $10,000 per person and $20,000 per occur-
rence. Texas Farmers offered $20,000 to the Medinas,
but they rejected this offer because they wanted to
investigate Soriano’s personal assets. The Medinas
and Lopez’s parents then sued Soriano. Shortly before
trial, Texas Farmers settled the Lopez wrongful death
claim for $5,000 and offered the remaining $15,000
to the Medinas, which was rejected.

The Medina claims went to trial and a verdict of
$172,187 plus interest was entered in their favor. In
exchange for a covenant not to execute the judgment,
Soriano assigned his rights against Texas Farmers to
the Medinas, who in turn sued Texas Farmers for
negligence, gross negligence and breach of the duty of
good faith and fair dealing. In a verdict against Texas
Farmers, the Medinas were awarded over $500,000
in compensatory damages/interest and $5 million in
punitive damages.

On appeal, the Texas Supreme Court concluded that
there was no evidence that Texas Farmers was negli-
gent or breached a duty of good faith and fair deal-
ing. The court applied the Texas bad faith standard,
noting that insurers must “exercise that degree of
care and diligence which an ordinary prudent person
would exercise in the management of its own business
in responding to settlement demands within policy
limits.””

The court held that an insurer can enter into a reason-
able settlement with one of the claimants, despite the
fact that the settlement reduces the available proceeds
for remaining claimants.® The insurer could not be li-
able for negligently failing to settle the Medina claims
unless there was evidence that it negligently rejected
a settlement demand within the policy limits or the
$5,000 settlement with Lopez was unreasonable, nei-
ther of which occurred.’
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In Soriano, the insurer carefully considered the pos-
sible approaches and first attempted to settle four of
the five claims with the full policy limits, which would
have left one death claim uncompensated. When that
offer was rejected and as the case headed towards trial,
the insurer settled one death claim for a quarter of
the policy limits, offering the remaining policy limits
to the four claimants. While diminishing the policy
limits, the settlement was a reasonable one which
protected the insured’s interests.

Regardless Of How You Slice It, Settlements
Should Be Reasoned And Justifiable

Insurers will undoubtedly face conflicting choices
in the multiple claimants-limited insurance context.
For example, an insurer may have to choose between
exhausting the policy limits by settling many smaller
value claims or one or more major claims with higher
value and potential exposure.

The most difficult situation may be when large value
demands are made by multiple claimants which in-
dividually could be satisfied within the policy limits,
but as a group cannot be. Under these circumstances,
the insurer is well served to fully investigate all claims
and determine how best to limit the insured’s liability
while not indiscriminately entering into settlements,
particularly where the insured’s exposure to an excess
judgment could have been reduced by a wiser settle-
ment package."

Regardless of the approach, at least one court has con-
cluded that the following should guide an insurer in
the multiple claimants-limited insurance context: (1)
the insurer must fully and non-negligently investigate
all claims; (2) the insurer should keep the insured
informed of the claims negotiation and settlement
process; (3) policy limits should not be exhausted
without attempting to settle as many claims as pos-
sible; and (4) the insurer should work to eliminate
or minimize possible excess judgments against the
insured through reasoned claims settlements."!

The Insured Should Be Notified When

There May Not Be Enough Pie To Go Around
Most liability policies give the insurer the option to
settle a claim or suit at the insurer’s discretion and do
not necessarily require the insurer to provide notice
to the insured of settlement demands or require the
insured’s consent to settle. Nonetheless, as a general

matter, an insurer is well served in the multiple claim-
ants-limited insurance context to keep the insured
apprised of the diminishing limits and the settlement
efforts. While doing so may not prevent a bad faith
claim, it certainly affords an insured an opportunity,
if so inclined, to contribute toward a settlement in
order to protect against potential uninsured (excess)
exposure and/or offer its suggestions concerning the
distribution of the limited funds.

In some instances, courts have found bad faith or
breach of contract where an insurer failed to notify
the insured of a policy limits settlement or settlement
demand in the multiple claimants-limited insurance
situation, particularly where notice to the insured
might have impacted an excess judgment.

For example, a court held that an insurer acted neg-
ligently and in breach of its duty of good faith by
failing to advise the insured in a multiple claimants
situation of a seriously injured claimant’s policy limits
demand."? In that case, the insured hit a car driven
by Levier head on. Levier was seriously injured and
a passenger in the insured’s vehicle, Cartwright, was
also injured. Aetna informed its insured that the
claims against him would likely exceed the $100,000
policy limits, and also determined that the insured
was 95-100% responsible for the accident.”® Aetna
did not however advise the insured that its estimated
value of Leviers claim was over $2 million and the
value of Cartwright’s claim was almost $50,000.

Aetna decided to offer both Cartwright and Levier
$25,000 to settle. Although Levier offered to settle
for the policy limits, Aetna did not respond to or
advise the insured of Levier's demand.' Cartwright
accepted the offer and Aetna thereafter interpleaded
the remaining policy limits.

The Kansas Court of Appeals concluded that Aetna’s
$25,00 offer to each claimant was supported by es-
tablished law and that Aetna’s settlement of the Cart-
wright claim was made in good faith and in the in-
sured’s best interests. However, the Court concluded
that Aetna had breached its good faith duty in its han-
dling of the settlement negotiations by failing to ad-
vise the insured of its high value of Levier’s claim and
of Levier’s $100,000 settlement offer and by failing to
invite the insured to contribute to the settlement.'
Aetna, therefore, had failed to treat the offer with the
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same degree of care it would have used in representing
its own interests, “acting with indifference towards its
insured’s ultimate financial liability.”!¢

Aside from notice to the insured, an insurer may also
wish to consider if and when claimants should be no-
tified of the diminishing policy limits and whether to
seek their input in dividing up the pie.

Should Claimants Be Notified Of The

Limited Number of Slices And, If So, When?
A number of courts have considered whether an insurer
must notify claimants of settlements that diminish or
deplete the policy limits. For example, in one case, the
Illinois Appellate court suggested that there are some
instances in which a liability insurer may owe a duty
of good faith to the various claimants, to the extent of
notifying them, at a minimum, of the proposed settle-
ment negotiations.”” Nevertheless, the court held there
were no facts in that case justifying a notice requirement
because, absent an offer to settle, the insurer could rea-
sonably conclude that it might have a good defense
to plaintiff’s claim.'”® The court therefore upheld a
settlement that depleted the policy limits in a wrongful
death case where fewer than all claimants released the
insured, even though the non-settling claimant was not
notified of the settlement negotiations.

In a handful of cases, courts have indicated that
claimants should have been notified that policy
limits would be exhausted by settlements, but this
requirement was imposed primarily where the insurer
continued to deal with the claimants.”” For example,
in one case, the Supreme Court of Kansas identified
three options an insurer could have chosen to avoid
bad faith, one being to notify all potential claimants
that the value of the claims would likely exceed policy
limits and seeking their collective participation in
an attempt to dispose of the remaining proceeds.?
The Court stated that this alternative was preferable

where the claimants are available and litigation may
be avoided.”

In contrast, the Court of Appeals of Georgia upheld
a settlement in favor of a severely injured claimant
for $900,000, which left only $100,000 of the policy
limits for the other claimant. The court concluded
that the settlement would not have been in bad faith
even if the insurer had settled without conferring with
the other claimant.?

In appropriate cases involving multiple claimants and
clear liability on the part of the insured with dam-
ages in excess of the policy limits, many courts have
looked favorably upon an insurer’s attempts to obtain
all necessary information and meet with claimants in
an effort to achieve a global policy limits settlement
or at least reach some consensus on distribution of the
policy limits, even if the insurer’s efforts ultimately

fail.

In one such case, only $25,000 in policy limits were
available to satisfy two claims by pedestrians hit by
the insured’s vehicle (one of whom was killed and the
other severely injured). The First Circuit Court of
Appeals concluded that the insurer’s settlement offer
that included a 50-50 split of the insurance proceeds
was in good faith.”® The proposed settlement was
accepted by the husband of the decedent, but the
injured eleven year old claimant who lost both legs in
the accident refused to accept the $12,500 settlement
offer, later sued the insured, and won a large verdict
which the insured was unable to pay.** The claimant
agreed that it would not collect on the judgment in
exchange for an assignment of a potential bad faith
claim against the insurer, and subsequently sued
the insurer for bad faith in handling the settlement
negotiations.”> In rejecting the bad faith argument,
the First Circuit noted that the insurer had met with
counsel for both claimants and sought suggestions as
to how to divide the limited funds before the offers
were made.”

In another case, an insurer was faced with two claims,
one for injury and one for death, with total policy
limits of $300,000.” In an attempt to ascertain a
realistic value of the worth of both claims, the insurer
investigated and gathered information from claim-
ants’ counsel regarding claimants’ age, marital status,
survivors, employment and health information.”®
The insurer also advised the claimants that the total
policy limits were available on a “global basis,” and
arranged and attended mediation with the claim-
ants.” Following the claimants’ failure to agree as to
distribution of the policy limits, the insurer tendered
the policy limits to the decedent’s estate.”® Having
clearly exercised good faith in investigating and at-
tempting to settle both claims within the policy
limits, the court upheld the settlement payment to
the estate and dismissed the bad faith claim against
the insurer.”!
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Accordingly, while not a policy requirement, an
insurer may wish, in appropriate circumstances, to
notify claimants that the value of the claims may
exceed policy limits and seek their input in attempt-
ing to reach a global and equitable distribution of the
limited policy proceeds.

Practical Tips And Considerations

While proper handling of the multiple claimant-lim-
ited insurance scenario necessarily requires a review of
applicable common and statutory law in the govern-
ing jurisdiction, some general considerations emerge:

* Identify all claimants and potential claimants.

*  Promptly respond, in writing, to all communica-
tions from the insured and claimants.

* Review the policy language governing the in-
surer’s duty to defend and right to settle.

*  Obtain from defense counsel an evaluation and
recommendation regarding the settlement poten-
tial of all claims, including all pending demands

and lawsuits.

*  Promptly notify the insured, in writing, that policy
limits may be exceeded due to the nature and extent
of claims involved and insured’s potential liability if
all claims do not settle within policy limits. Suggest
that the insured may want to retain independent
counsel to provide it with advice concerning op-
portunities to contribute to settlements to avoid
uninsured excess exposure when the policy limits
are insufficient to satisfy all claims.

*  Keep the insured periodically advised (in writing) of
the claims evaluation, negotiations and settlement
process, encouraging their response to the strategy
to eliminate or minimize possible excess judgments
and/or to settle as many claims as possible.

*  While perhaps not legally required, consider no-
tifying claimants (in writing), at the appropriate
time, that the value of the claims may very well
exceed policy limits. Consider participation by
the claimants (and the insured) in settlement
meeting(s) or mediation in an attempt to disburse
available insurance proceeds in a global, equitable
process with a release for the insured.

¢ Document the file with information demonstrat-
ing a full and complete investigation and evalu-
ation of the multiple claims, including but not
limited to medical evidence showing the nature
and extent of injury(ies), a weighing and analysis
of the competing claims, factual evidence and
defense counsel’s evaluation/recommendations as
to claim values, possibilities for contribution from
other defendants, etc. This will demonstrate that
any settlements reached were reasonable and not
an indiscriminant squandering of policy proceeds.

*  Work to eliminate or minimize possible excess
judgments against the insured through reasoned
settlements of those claims which present sig-
nificant exposure and/or to attempt to settle
as many claims as possible with the remaining
policy limits.

e If efforts at a global settlement are unsuccess-
ful, review applicable interpleader law/rules and
consider interpleading funds into court, where
an option. (This will be further addressed in a
subsequent article by the authors).

* As an overarching consideration, bear in mind
that the insurer will likely have to demonstrate
that it exercised the same degree of care and dili-
gence as a person of ordinary care would exercise
in the management of his or her own business.

Properly documenting the claims file will affirmative-
ly demonstrate that the insurer used the same degree
of care it would have used if it were representing its
own interests alone, thereby showing its good faith
efforts to settle and minimize uninsured exposure to
its insured.

Endnotes

L. See Too Many Claimants, Too Little Money Revisited,
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