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On April 24, 2008, the United States District Court for the District of Nevada recognized
the right of an insurance company who settled all claims against its insured to seek
reimbursement of those sums attributable to uncovered claims. See Great American Ins.
Co. of New York v. Vegas Const. Co., Inc., (D. Nev., Case No. 2:06-cv-00911-BES-PAL,
2008 U.S. Dist. LEXIS 37495).

Great American Insurance Company of New York and Great American Insurance Company
(collectively, “Great American”) insured Vegas Construction Company, Inc., Distinctive
Homes, LLC, and Distinctive Homes Development Corporation (collectively, “Distinctive
Homes.”) When Distinctive Homes was sued in a construction defect lawsuit, Great
American, along with other insurers, defended Distinctive Homes and ultimately settled
the lawsuit for $1.2 million. Great American’s share of the settlement was $540,000.

Following the settlement, Great American sought a judicial declaration that Distinctive
Homes was required to reimburse Great American for amounts paid to settle uncovered
claims. Great American contended that at least 25% of its $540,000 settlement contribution
was for claims that were either: (1) not for “property damage”; or (2) excluded by its
policies’ “your work” exclusion because the allegedly defective work was performed by
Distinctive Homes. 

Distinctive Homes countered that Great American was not entitled to reimbursement
because Distinctive Homes did not perform the work while insured by Great American.
Distinctive Homes also argued that Great American lacked evidence to establish how much
was paid for uncovered claims verses covered claims. In addition, Distinctive Homes
counter-claimed that Great American’s attempt to seek reimbursement constituted bad
faith and violated Nevada’s unfair claim practices act.
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The United States District Court for the District of Nevada rejected Distinctive Homes’ argument that
Distinctive Homes was required to have performed its work during Great American’s policy periods in order
for the “your work” exclusion to apply. The Court found that the “your work” exclusion unambiguously
excluded “property damage” to Distinctive Homes’work, unless that work was performed by a subcontractor.
The Court also noted that Distinctive Homes lacked any authority for the proposition that the exclusion
only applied to work performed during the policy period.

As to Distinctive Homes’ second argument – namely, that Great American lacked evidence to establish
the amount paid toward uncovered claims – Great American argued that it was Distinctive Homes’burden
to establish what was covered, not Great American’s burden to establish what was not covered. Noting a
lack of Nevada law on this issue, the Court relied on a Fourth Circuit case, Perdue Farms, Inc. v. Travelers
Cas. and Surety Co. of America, 448 F.3d 252 (4th Cir. 2006), which held that in situations involving an
allocation between covered and uncovered claims, the burden is on the insured to prove the amounts
attributable to covered claims, and found that Great American had presented sufficient evidence to create
a genuine issue of material fact for trial.

Finally, the Court dismissed Distinctive Homes’ counter-claims for bad faith and violation of Nevada’s
unfair claims practice act. The Court held that there is no bad faith where an insurer sues its insured after
properly paying all benefits due under the policy. In such situations, the Court found the insured has
received all benefits bargained for under the policy. Consequently, where the insurer has followed proper
procedures by settling the claim and filing a declaratory relief action to settle the coverage issues, the
policies underlying bad faith must yield to the policy of encouraging free access to the courts. The Court
held there was no actionable unfair claims practice claim because Distinctive Homes had not suffered any
damages, effectively rejecting Distinctive Homes’ argument that it had suffered damages in the form of
attorneys fees. The Court stated that attorneys fees are not a recoverable damage absent an authorizing
statute, rule, or contract, and the unfair claims practices act did not authorize the award of attorneys fees.

In light of the Vegas Construction decision, in appropriate circumstances, insurers in Nevada should
consider the possibility of post-settlement proceedings to recover amounts paid to settle uncovered claims. 

For a balanced analysis of Colorado’s Insurance Accountability Act, as well as its impact on insurers,
please contact Joe Bermudez, Chris Clemenson, Jason Melichar or Suzanne Meintzer of Cozen O’Connor’s
Denver, Colorado office. Cozen O’Connor is a nationally recognized leader in representing the insurance
industry in all coverage areas.
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