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B U S I N E S S L AW O B S E R V E R

MESSAGE FROM THE CHAIR

TO THE FRIENDS OF COZEN O’CONNOR:

The Spring edition addresses many issues raised by the unprecedented economic
troubles. Our articles touch upon banking relations, the American Recovery and
Reinvestment Act of 2009, opportunities for businesses and non-profits created
by the Act, and other important topics. While merger activity has slowed consid-
erably, nevertheless, as our economy recovers, we offer a primer on compliance
with FTC rules as merger transactions increase. The ubiquitous Blackberry and
other electronic communications devices raise employment issues which we
address, and which we suspect have been generally overlooked. We urge you to
read the contents of this issue closely, and invite your inquiries concerning any
of the topics in our Observer, or any concerns you may have relating to operat-
ing your business.

Larry P. Laubach
Chair, Corporate Practice Group
215.665.4666
llaubach@cozen.com
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DEALING WITH YOUR LENDER IN

TROUBLED TIMES

C
ompanies with financing arrangements often think
that the best way to get through a difficult time is to
slip below the radar screen and hope that their lender

won’t notice. Generally, denial is not the best strategy. Rather,
consider a proactive approach.

1. Understand Your Loan Agreement. Often people think
they know what the loan agreement says, but in reality,
it was often negotiated a few years earlier and what one
thinks it says, may not be entirely correct. Therefore,
carefully review your loan agreement, especially if you are
confronted by potential financial troubles, so you know
what you are allowed to do and what prohibitions exist.
You should understand your financial covenants, includ-
ing the definitions of key terms in those covenants. If
you have a revolving loan, you should understand the
borrowing base, the advance rate and which components
of the borrowing base may become ineligible. You should
also make sure that you understand the circumstances
that trigger a default and the reports that must be given
to your lender and when.

2. Understand The Current Trends In Your Business. Examine
whether your business is going through a temporary
problem or whether the issues are more systemic. For
instance, are one or more customers or suppliers having
a problem which may lead to your company having a
problem? You should also try to examine whether your
company is performing similarly to other companies in
your industry or whether it is performing better or worse
than other businesses which are similarly situated.

3. Devise A Plan To Deal With The Issues. Develop projections
based on a realistic set of assumptions. Then, second guess
those assumptions as your lender will. Once you are
comfortable with the realistic set of projections, discount
them to a worse case scenario. Based on your projections,
determine your cash needs and determine covenant
compliance. Depending on the type of business, you
should consider changes to your business such as asset
dispositions, curtailing a line of business, or changing
marketing efforts (such as tapping into “green” efforts or
buying local campaigns).

4. Schedule A Meeting With Your Lender. Lenders do not like
to be surprised. That is especially true in the current envi-
ronment. Once you understand that there may be a
problem and you have a plan to address the problem,
meeting with your lender to discuss the situation and
the plan is often the most productive course. Generally,
a well thought out plan will be more positively received
than either an ultimatum or an announcement of a prob-
lem without a proposed solution. If you have not met
with your lender recently, you may want to consider role
playing with your advisors prior to the meeting.

5. Understand The Lender’s Circumstances. In the past the
lender considered whether the loan was over-secured or
under-secured; how long would it take for the lender to
realize on the collateral; and how expensive would it be
for the lender to liquidate the collateral? Now, however,
there are lender-centric issues, such as to what extent
must the lender improve its balance sheet; can the lender
“afford” to realize a loss because it purchased credit default
insurance or would it be better off working with the bor-
rower; and is the lender subject to public scrutiny?

6. Know What You Want From Your Lender. Ask the lender
for what you want, whether it is modifying certain
covenants, modifying payment terms, changing advance
rates or requesting out of formula advances. Be prepared
for what the lender may want, such as requiring owners
to contribute capital, adding guarantors, receiving addi-
tional fees, increasing the interest rate, and/or insisting
on a short-term forbearance, rather than an amendment
in order to be able to take action if the plan is not work-
ing as projected.

During these challenging times, maintaining good lender
relationships is of utmost importance. Many lenders have
consolidated, gone out of business or limited the types of
borrowers to which they will lend and obtaining take-out
financing has become very difficult. Planning and preparation
are keys to obtaining and improving the relationship with
your current lender and getting your business through this
challenging economic time.

For more information, please contact Sandra A. Bloch
(Philadelphia, 215.665.2722, sbloch@cozen.com).

To suggest topics or for questions, please contact Anne M. Madonia, Editor, at 215.665.7259 or amadonia@cozen.com. To obtain additional copies, 
permission to reprint articles, or to change mailing information, please contact Eric Kaufman at 800.523.2900 or ekaufman@cozen.com.
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A SUMMARY OF 2008 TAX CHANGES

The unifying theme of tax legislation in 2008 was expedience,
i.e., what would work to stimulate the economy, rescue or
bail out financial institutions, assist homeowners facing foreclo-
sure, and flood a severely weakening economy with cash. 

Probably the most important piece of legislation of the year
was the Emergency Economic Stabilization Act of 2008 (the
“Act”), better known as the “Bailout Bill” because it contained
within it the creation of the $750 Billion Troubled Assets
Relief Program (“TARP”).

This article summarizes the business and investor related tax
provisions of the Act and certain tax aspects of other important
laws enacted and rulings and notices issued in 2008.

THE EMERGENCY ECONOMIC STABILIZATION 
ACT OF 2008
The Act includes the following provisions impacting businesses:

Small Business Expenses: The expensing provision of Section
179 of the Internal Revenue Code (the “Code”) for small businesses
was increased from $128,000 to $250,000 for 2008 with the
investment limitation in qualifying property, above which
the expensing provision phases out, increasing from $510,000
to $800,000. 

Depreciation: 50% bonus depreciation is permitted for certain
MACRS property placed in service in 2008. This extends
through 2009 for transportation property, aircraft and certain
other property with a recovery period of ten or more years. 

Improvements: A 15-year cost recovery treatment is permit-
ted for qualifying restaurant improvements and leasehold
improvements in 2008 and 2009.

Tax Incentives: A number of energy efficiency and energy
property tax incentives are extended through 2008.

Undisclosed Tax Return Positions: The controversial “more
likely than not” standard for undisclosed tax return positions
has been replaced with a “substantial authority” test, retroac-
tive to the effective date of the 2007 Small Business Tax Act.
Tax shelters and reportable transactions must still meet the
“more likely than not” test.

Deferred Compensation: The largest single revenue increase is
expected to result from a new provision (Section 457A of the
Code) which taxes non-qualified deferred compensation
amounts under plans of foreign corporations, partnerships
and similar U.S. tax-exempt parties. This provision is largely
aimed at offshore hedge funds and private equity firms.

IRS AND TREASURY DEPARTMENT ACTIONS
Loans from Corporate Subsidiaries: The Internal Revenue Service
(“IRS”) relaxed the rules which permit U.S. corporations to
borrow amounts for short periods from their foreign subsidiaries
without incurring a tax.

Net Operating Losses and Government Ownership: Notices
2008-84 and 2008-100 preserve NOLs for loss corporations in
which the U.S. becomes a more than 50% owner and/or ceases
to be a more than 50% owner.

Net Operating Losses and Ownership Changes: Notice 2008-78
sets forth the IRS’ intention to write rules that liberalize the
tax treatment of capital contributions to loss corporations
within two years of an ownership change, a relaxation of the
normal “anti-stuffing” rules dealing with contributions of
appreciated property to loss corporations.

What is most extraordinary about these and similar actions
by the IRS and the Treasury Department is that Congress was
not notified before these changes were made nor was
Congress asked for legislation to make these fixes. Some
commentators have expressed doubt as to whether the
Treasury Department had the authority to take these steps. 

INFLATIONARY INCREASES IN 2008
Inflation early in 2008 gave rise to fairly substantial increases
in a variety of tax items which are adjusted for inflation.
These included increases to the Social Security wage base,
an increase in the limitation on itemized deductions and an
increase in the optional mileage deduction for business use.

SUMMARY OF OTHER IMPORTANT TAX DEVELOPMENTS
Wash-Sale Rules: The loss from the sale of a security will be
disallowed if a substantially identical security is purchased
within 30 days before or after the sale. If the taxpayer’s IRA,

Comments in the Cozen O’Connor Business Law Observer are not intended to provide legal advice.
Readers should not act or rely on information in the Observer without seeking specific legal advice from Cozen O’Connor on matters which concern them.
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rather than the taxpayer, buys the substantially identical
security, then according to Rev. Rul. 2008-5, the wash-sale
rule still applies. It is unclear, however, if the result would be
the same if the security were purchased in a §401(k) plan.

Investment Advisory Fees: In Knight v. Commissioner, the U.S.
Supreme Court ruled that investment advisory fees paid by a
trust or estate are subject to the 2% floor on miscellaneous
itemized deductions. The exception to the 2% floor for trusts
and estates in Section 67(e) of the Code applies, said the Court,
only to those costs which would uncommonly or unlikely be
incurred by individuals. The decision should end 20 years of
controversy over this issue.

Abandoned Mergers: The IRS ruled in PLR 200823012 that a fee
received by a target taxpayer in connection with an abandoned
merger is treated as ordinary income, not capital gain.

Tax Exempt Bonds: In an important decision for the municipal
bond market, the U.S. Supreme Court reversed a Kentucky
court decision and upheld Kentucky’s tax regime which
exempts from tax the interest paid on bonds issued by
Kentucky and its municipalities while taxing interest paid on
the obligations of other states. 

LLC Profits: The IRS issued a private letter ruling that it can
levy on an owner’s share of the profits of his LLC, notwith-
standing a state law that bars creditors from attaching the
assets of an LLC to satisfy the debts of its owner. This is a
controversial ruling, and the courts may not agree.

Trading Losses: Unlike investors, those who are able to qualify
as securities traders can deduct trading losses as ordinary
losses and investment related costs as business expenses,
not miscellaneous itemized deductions.

The changes summarized in this article clearly indicate a desire
by Congress, the IRS and the Treasury Department to respond to
and help stimulate a weak economy. In 2009, President
Obama is expected to continue to work toward turning
several significant changes to the tax system into legislation.
Indeed, several important tax relief provisions were adopted
in the recently enacted American Recovery and Reinvestment
Act of 2009, and further changes to the Code are likely.

In particular, President Obama has indicated that corporate
tax rates might be lowered but that the corporate tax base
be broadened and loopholes closed, and that the tax rate on
dividends and, perhaps, capital gains, should be allowed to
increase in the future. The President has also proposed that
tax provisions be added or adjusted to penalize businesses
which move jobs offshore, that carried interests should be
taxed at ordinary income rates, and that offshore tax havens
should be attacked as a means of raising tax revenue. 

The details of how President Obama expects to accomplish
these broad tax goals continue to be negotiated and devel-
oped. Faced with a huge budget deficit as a result of both a
weak economy and massive monetary rescue packages, it
remains unclear how and in what form many of President
Obama’s proposed changes will actually move forward as
legislation in 2009. Please look for updates from Cozen
O’Connor on important future developments.

For more information, please contact Dennis L. Cohen
(Philadelphia, 215.665.4154, dcohen@cozen.com).
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AMERICAN RECOVERY AND 

REINVESTMENT ACT: BANK 

QUALIFIED BONDS EXPANDED

F
or many 501c3 non-profits, the bank qualified (BQ)
provisions will be the most important tax-exempt
bond changes contained in the American Recovery and

Reinvestment Act of 2009 (the “Recovery Act”). These changes
will enable many non-profits to potentially lower the borrow-
ing rate on their new bonds or to privately place debt with
banks in tax-exempt financings of up to $30,000,000.

Section 265 of the Internal Revenue Code (the “Code”) was
amended in the 1986 Tax Act to make it disadvantageous for
banks to purchase and hold tax-exempt bonds. Basically, the
bank loses its deduction for its interest expense on its own
borrowings in an amount proportional to the amount of
interest it receives on its tax-exempt bonds. The economic
result is that banks are not able to take advantage of tax-
exempt bond interest.

Section 265 of the Code contains an exception to this rule for
governmental bonds or 501c3 non-profit bonds known as the
“small issuer exception.” If the issuer (together with certain
subordinate entities of the issuer) issues not more than
$10,000,000 of such tax-exempt bonds in a given calendar
year, then the issuer can designate the bonds for special treat-
ment under Section 265. Under this special tax treatment, a
bank can receive 80% of the benefit of the tax-exempt inter-
est on the BQ bonds. This treatment makes BQ bonds attrac-
tive to banks.

The Recovery Act (Section 1502) amends the BQ “small issuer
exception” in three important respects for bonds issued in
2009 or 2010. First, it increases the maximum dollar amount
under the exception from $10,000,000 to $30,000,000. This
will allow many more bond issues to obtain BQ status. For
example, a college that wants to build a new academic build-
ing for $18,000,000 now has the ability to finance it through
one bond issue that receives BQ treatment.

Second, with respect to 501c3 bond issues, the Recovery Act
permits the $30,000,000 limit to be applied at the level of the

501c3 borrower rather than at the level of the conduit issuer.
For example, under prior law, a health or education authority
wanting to meet the BQ “small issuer exception” could only
issue up to $10,000,000 in total bonds a year for the benefit
of 501c3 entities. This meant that a state or county authority
that issues bonds for many health systems or colleges could
never use the BQ “small issuer exception.”Now such authorities
can issue many such bonds on a BQ basis since the
$30,000,000 test is applied at the level of the borrowing
health system or college.

Third, the Recovery Act benefits conduit issuers who issue
“pool bonds” or “composite bonds” at one time for multiple
borrowers. If the borrowers are all either governmental entities
or 501c3 entities, the $30,000,000 BQ limit will be tested at
the level of the individual borrower.

In addition, the Recovery Act added a separate “safe harbor”
exception (Section 1501) to Section 265 which allows a bank to
receive the 80% benefit for tax-exempt bonds issued in 2009
and 2010, without regard to whether the bonds are bank
qualified, to the extent the bank’s holdings of tax-exempt
bonds do not exceed 2% of the bank’s assets.

501c3 non-profits should consult with their financial advisors
on the economic benefits of BQ status. In a normal market
(which this is certainly not), because of the extra demand
supplied by the banks, BQ bonds should sell at lower yields
than non-BQ bonds. The BQ changes also enable govern-
ments and non-profits to privately place debt with an individ-
ual bank on much larger projects. For example, a non-profit
with a $20,000,000 project that is not able to go into the
current public market at favorable rates may be able to
negotiate a tax-exempt financing with a bank. Perhaps that
financing will have a 3 to 5 year term which will take the non-
profit to the (hopefully) sunnier days ahead. 

For more information, please contact David Unkovic
(Philadelphia, 215.665.6975, dunkovic@cozen.com) or
Jonathan G. Lichtenstein (Philadelphia, 215.665.2769, 
jlichtenstein@cozen.com).



AMERICAN RECOVERY AND

REINVESTMENT ACT: SMALL ISSUE

IDBS EXPANDED

S
ection 144(a) of the Internal Revenue Code allows the
issuance of tax-exempt industrial development bonds
(generally known as “small issue IDBs”) to finance

privately-owned manufacturing facilities. These bonds are
issued by public authorities for the benefit of private companies.

Small issue IDBs have three restrictions which limit them to
fairly small projects. First, they are generally limited to
$10,000,000 in principal amount. Second, there is a restric-
tion on capital expenditures by the company: the sum of (i)
the principal amount of the bonds and (ii) other capital
expenditures made by the company (and related parties) in
the same municipality or county within 3 years (both forward
and back) of the date the bonds are issued may not exceed
$20,000,000. Third, in order to prevent the company from
doing too many small issue IDBs across the country, there is
a national $40,000,000 aggregate limitation per borrower.

Section 1301 of the American Recovery and Reinvestment
Act of 2009 (the “Recovery Act”) increases the types of facili-
ties for which such small issue IDBs may be issued. This liber-
alization applies to small issue IDBs issued during the remain-
der of 2009 and in 2010. There are two important changes
contained in the Recovery Act.

First, traditionally only the construction of a facility for the
manufacturing or production of “tangible” personal property
was financeable. The Recovery Act now permits the financ-
ing of a facility used in the creation or production of “intan-
gible” property (which would include any “patent, copyright,
formula, process, design, pattern, knowhow, format, or other
similar item”). The intention is to include, among other activ-
ities, the creation of computer software and the intellectual
property associated with bio-tech and pharmaceuticals.

Second, prior law limited the amount of directly related and
ancillary facilities which could be financed with proceeds of
the bonds to 25% of the net proceeds of the bonds. The
Recovery Act provides that facilities which are functionally
related and subordinate to a manufacturing facility and
located on the same site may be financed with an unlimited
amount of the proceeds. 

Note that small issue IDBs are subject to a number of other
restrictions, including those which generally apply to private
activity bonds, and require volume cap allocation.

For more information, please contact David Unkovic
(Philadelphia, 215.665.6975, dunkovic@cozen.com) or
Jonathan G. Lichtenstein (Philadelphia, 215.665.2769, 
jlichtenstein@cozen.com).
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WAGE AND HOUR ISSUES IN THE

BLACKBERRY ERA

M
any employers routinely provide their employ-
ees with Blackberries, cell phones, laptops and
other electronic devices with little thought to

potential legal liability created by the use of such technology.
Given the rise of class action lawsuits brought under the Fair
Labor Standards Act, 29 U.S.C. § 201 et. seq., (“FLSA”), employers
should be mindful of the pitfalls created by a digital
workforce and take the appropriate precautions.

THE FAIR LABOR STANDARDS ACT
The FLSA requires covered employers to compensate
employees for all hours worked. Nonexempt employees
(often referred to as hourly employees) are entitled to
overtime compensation at the rate of one and a half times the
employee’s regular rate of pay for hours worked over forty in
a workweek. Employers must compensate nonexempt
employees for all time spent performing work that is for the
benefit of the employer. It does not matter that the
employer did not specifically request that the employee
work after hours; if the employee worked for the benefit of



the employer, then the employer must compensate the
employee. For example, if a nonexempt secretary comes in to
work ten minutes early once a week to catch up on paper-
work, she must be compensated for that time, even if she was
not told to come in early to complete her paperwork. An
employer may discipline an employee for working before or
after hours without authorization, but an employer cannot
refuse to compensate an employee for time worked for the
benefit of the employer.

THE WAGE AND HOUR RISKS POSED BY 
ELECTRONIC DEVICES
While employers are usually well versed in accounting for
hours worked by employees, employees’ use of Blackberries
and other electronic devices pose particular problems. If a
nonexempt employee chooses to review and respond to
work emails prior to arriving at work in the morning or at
night, before bed, regardless of whether the employer required
the employee to do so, then that time may well be considered
time worked for the purposes of the FLSA. The ease of check-
ing emails on Blackberries or other similar electronic devices
makes it convenient for employees to remotely check their
email whenever they have a few minutes – even from the
train while traveling home from work. However, unless the
employee informs his employer that s/he spent that time
checking email, then the employer may not record that time
as part of the employee’s hours. Therefore, the employer may
not properly compensate the employee. Even an extra 5
minutes of checking emails two times a day, multiplied by ten
or twenty employees, can add up quickly. 

AVOIDING LIABILITY
In light of the above risks, employers should carefully review
their policies and plan their response now, before being hit
with a wage and hour lawsuit. 

First, employers may want to review their policies and strictly
prohibit nonexempt employees from checking or responding
to email or performing other work-related tasks remotely
outside of normal working hours or without express authori-
zation. Note, however, that an employee’s failure to secure
proper authorization prior to working after hours does not

excuse an employer from compensating an employee for that
time. Instead, an employer’s recourse is to discipline the
employee – perhaps, by cutting off the employee’s remote
access. This may not be feasible for all companies or for all
nonexempt employees but it is one method of reducing risk. 

Second, employers should ensure that their policies clearly
state that employees must report all working time spent on
portable electronic devices. For example, employees would
be informed that they must report all time spent reviewing
and/or responding to emails outside of normal working hours,
in order to ensure that they are properly compensated for all
working time.

Finally, employers may want to consider limiting a nonex-
empt employee’s access to company provided email and/or
portable electronic devices before and after working hours. In
such cases, only exempt employees would be issued
Blackberries and other portable electronic devices. This
approach, while drastic for some companies, virtually ensures
that a company is able to accurately track all working hours
by nonexempt employees.

Given the recent rise of wage and hour class action lawsuits,
employers would be wise to review their employee policies
and modify their policies when necessary to ensure compli-
ance with the FLSA and other applicable federal, state and
local laws.

For more information, please contact Carrie B. Rosen
(Philadelphia, 215.665.6919, crosen@cozen.com).
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“While employers are usually well
versed in accounting for hours

worked by employees, employees’
use of Blackberries and 

other electronic devices pose 
particular problems.”
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HSR PRIMER

Federal antitrust laws provide that large transactions involv-
ing the merger or acquisition of large companies with or by
other large companies are subject to review by the U.S. Federal
Trade Commission (“FTC”) and the U.S. Justice Department
for potential anti-competitive effects. However, given how
the relevant laws and regulations define large, a merger or
acquisition that doesn’t seem all that large and doesn’t seem
like it would have any impact on competition can still be
subject to federal government review.

The law that created the government review process, the
Hart-Scott-Rodino Antitrust Improvements Act of 1976 (“HSR”),
provides for a notification of the FTC and the Justice
Department of any pending merger or acquisition transac-
tion where the parties meet the “size-of-person” test and the
transaction itself meets the “size of transaction” test. Prior to
recent amendments, if one of the parties, either the buyer or
the seller, had annual net sales or total assets of more than
$100 million, and the other party had annual net sales or total
assets of more than $10 million and the transaction was
valued at more than $50 million, then the transaction was
reportable, and both parties were required to file the HSR
Premerger Notification and Report Form with the FTC and
the Justice Department. If a transaction was valued at more
than $200 million, then it was reportable regardless of the
size of the parties.

In 2000, HSR was amended to provide for annual increases to
these notification thresholds based upon the annual change
in the gross national product. In February 2009, the thresh-
olds were increased so that the parties had to exceed $130.3
million and $13 million for the size-of-person test, and the
transaction had to be valued at more than $65.2 million for it
to be reportable; or if the transaction exceeded $260.7 million
it was reportable regardless of the size of the parties. If the
parties and/or the transaction exceed the thresholds, then
the transaction is reportable even if there are no obvious
anti-competitive effects; i.e., a financial buyer is acquiring a
company in a line of business in which it has no other interest.

There is a filing fee for the premerger notification, usually paid
by the buyer, that starts at $45,000, increases to $125,000 for
transactions valued over $130.3 million and is higher for
larger transactions.

When a premerger notification filing is made, the FTC has 30
days to decide if it wants to investigate further. If the 30-day
waiting period expires without the FTC seeking additional
information, that is the end of the process. If the FTC seeks
additional information, it means that the FTC is concerned
about the potential effects of the transaction on competition
and the inquiry is, in essence, just the beginning.

For transactions in which there clearly are no anti-competitive
effects, the parties can seek an early termination of the 30-day
waiting period which the FTC often grants within two weeks.

There are substantial penalties for failing to file the
premerger notification form; currently $11,000 per day and
increasing to $16,000 per day for each day after a transaction
occurs for which the notice is not filed.

With merger or acquisition transactions often having debt
assumption, stock, earnouts or other contingent payments as
part of the overall purchase price, determining whether an HSR
Premerger Notification and Report Form needs to be filed
may require a thorough analysis of the transaction. Such an
analysis should be done soon after the business deal is finalized
so, if necessary, the government review process can be accom-
plished without delaying the completion of the transaction.

For more information, please contact Barry Kitain
(Philadelphia, 215.665.2747, bkitain@cozen.com).
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“There are substantial penalties for
failing to file the premerger notification

form; currently $11,000 per day and
increasing to $16,000 per day for

each day after a transaction occurs
for which the notice is not filed.”



OPENING THE FLOODGATES: NEW

GENERIC TOP LEVEL DOMAINS

ROLLING OUT SOON

I
n June 2008, the Internet Corporation for Assigned Names
and Numbers (“ICANN”) approved the recommendation
for the introduction of an indefinite number of new

generic top level domain names (“gTLDs”) to the 21 existing
gTLDs (such as .com, .org, .net) and the over 250 existing
country code top-level domain names (such as .us, .mx, and
.uk).  This new wave of gTLDs could include so-called “vanity”
gTLDs such as GOOGLE applying for .google or Cozen
O’Connor applying for .cozen. The new gTLDs could begin
appearing online by the end of 2009, with current estimates
ranging from 50-1000 new gTLDs. To take advantage of these
new opportunities, and to best protect trademark rights,
preparation must now be taken by trademark owners and
those parties interested in securing domain names in these
new gTLDs. 

ICANN is still processing many of the applications for new
gTLDs, though trademark owners will be particularly inter-
ested to take note of any mechanisms that they can utilize to
secure domain names based upon existing trademark regis-
trations. Each new gTLD must include a proposed “Rights
Mechanism Protection” for the associated domain names to
be registered. The “Rights Mechanism Protection” is a policy
providing procedures for each proposed new gTLD to protect
trademark rights, human rights, and freedom of expression. 

Based on the prior introduction of new gTLDs, a multi-phase
registration period is likely. During a multi-phase registration

period there would be (1) a sunrise period that allows trade-
mark owners to register domain names in which they have
rights; (2) a subsequent “landrush” period where anyone can
apply for a domain name; and (3) an auction period which is
held between multiple applicants seeking to register the identi-
cal domain name.

LIST OF RECOMMENDED ACTIONS
• Determine which gTLDs are the most valuable based on

consumer expectations, and likelihood of value.

• To maximize cost-savings and the ability to register valuable
domain names, participate in sunrise periods for all desired
gTLDs, when available.

• Analyze marketing plans and current domain name policies.

• Set up a monitoring system for tracking new gTLD appli-
cations and watching competitors’ activities.

• Consider focused enforcement strategies based on core or
house marks, with consideration for actual and potential
value in the marketplace. 

CONCLUSION
Each trademark portfolio is unique, and each business will
face novel challenges and opportunities deriving from the
introduction of new gTLDs. Undoubtedly, those who prepare
to face this new reality will be best-positioned to secure and
protect their intellectual property in the future. 

For more information, please contact Scott B. Schwartz
(Philadelphia, 215.665.2771, sschwartz@cozen.com).
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BUSINESS LAW OBSERVER COMMITTEE MEMBERS



ATLANTA
SunTrust Plaza
303 Peachtree Street, NE
Suite 2200
Atlanta, GA  30308-3264
P: 404.572.2000 or 800.890.1393
F: 404.572.2199
Contact: Kenan G. Loomis

CHARLOTTE
301 South College Street
One Wachovia Center, Suite 2100
Charlotte, NC  28202-6037
P: 704.376.3400 or 800.762.3575
F: 704.334.3351
Contact: T. David Higgins, Jr.

CHERRY HILL
LibertyView
457 Haddonfield Road, Suite 300, 
P.O. Box 5459
Cherry Hill, NJ  08002-2220
P: 856.910.5000 or 800.989.0499
F: 856.910.5075
Contact: Thomas McKay, III

CHICAGO
222 South Riverside Plaza, Suite 1500
Chicago, IL  60606-6000
P: 312.382.3100 or 877.992.6036
F: 312.382.8910
Contact: Tia C. Ghattas

DALLAS
2300 Bank One Center
1717 Main Street
Dallas, TX  75201-7335
P: 214.462.3000 or 800.448.1207
F: 214.462.3299
Contact: Anne L. Cook

DENVER
707 17th Street, Suite 3100
Denver, CO  80202-3400
P: 720.479.3900 or 877.467.0305
F: 720.479.3890
Contact: Brad W. Breslau

HOUSTON
One Houston Center
1221 McKinney Street, Suite 2900
Houston, TX  77010-2009
P: 832.214.3900 or 800.448.8502
F: 832.214.3905
Contact: Joseph A. Ziemianski

LONDON
9th Floor, Fountain House
130 Fenchurch Street
London, UK
EC3M 5DJ
P: 011.44.20.7864.2000
F: 011.44.20.7864.2013
Contact: Simon D. Jones

LOS ANGELES
777 South Figueroa Street
Suite 2850
Los Angeles,  CA 90017-5800
P: 213.892.7900 or 800.563.1027
F: 213.892.7999
Contact: Howard Maycon

MIAMI
Wachovia Financial Center
200 South Biscayne Boulevard
Suite 4410
Miami, FL  33131
P: 305.704.5940 or 800.215.2137
F: 305.704.5955
Contact: Richard M. Dunn

NEW YORK DOWNTOWN
45 Broadway Atrium, Suite 1600
New York, NY  10006-3792
P: 212.509.9400 or 800.437.7040
F: 212.509.9492
Contact: Geoffrey D. Ferrer

NEW YORK MIDTOWN
250 Park Avenue
New York, NY 10177
P: 212.509.9400 or 800.437.7040 
F: 212.509.9492
Contact: Abby M. Wenzel

NEWARK
One Gateway Center, Suite 2600
Newark, NJ  07102-5211
P: 973.353.8400 or 888.200.9521
F: 973.353.8404
Contact: Rafael Perez

SAN DIEGO
501 West Broadway, Suite 1610
San Diego, CA  92101-3536
P: 619.234.1700 or 800.782.3366
F: 619.234.7831
Contact: Blanca Quintero

SANTA FE
125 Lincoln Avenue, Suite 400
Santa Fe, NM  87501-2055
P: 505.820.3346 or 866.231.0144
F: 505.820.3347
Contact: Harvey Fruman

SEATTLE
Washington Mutual Tower
1201 Third Avenue, Suite 5200
Seattle, WA  98101-3071
P: 206.340.1000 or 800.423.1950
F: 206.621.8783
Contact: Jodi McDougall

TORONTO
One Queen Street East, Suite 1920
Toronto, Ontario  M5C 2W5
P: 416.361.3200 or 888.727.9948
F: 416.361.1405
Contact: Christopher Reain

TRENTON
144-B West State Street
Trenton, NJ  08608
P: 609.989.8620
Contact: Rafael Perez

WASHINGTON, DC
The Army and Navy Building
1627 I Street, NW, Suite 1100
Washington, DC  20006-4007
P: 202.912.4800 or 800.540.1355
F: 202.912.4830
Contact: Barry Boss

WEST CONSHOHOCKEN
200 Four Falls Corporate Center
Suite 400, P.O. Box 800
West Conshohocken, PA  19428-0800
P: 610.941.5400 or 800.379.0695
F: 610.941.0711
Contact: Ross Weiss

WILMINGTON
Chase Manhattan Centre, Suite 1400
1201 North Market Street
Wilmington, DE  19801-1147
P: 302.295.2000 or 888.207.2440
F: 302.295.2013
Contact: Mark E. Felger
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