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ment of appointed board members and
other officials. The SEC took a com-
mon sense approach, exempting from
the municipal advisor requirements
“any person serving as a member of a
governing body, an advisory board, or a
committee of, or acting in a similar
official capacity with respect to, or as
an official of, a municipal entity to the
extent that such person is acting within
the scope of such person’s official capac-
ity.” Employees of municipal authori-
ties would similarly be exempred from
the municipal advisor requirements
when acting within the scope of their
employment.

Solicitors

The Municipal Advisor Rule excludes
from the municipal advisor definition
attorneys offering legal advice “or pro-
viding services that are of a traditional
legal nature”. The SEC recognized that
some financial advice is inherent in
legal advice related to bond issues burt
indicated that the exclusion would not
apply for advice that is primarily finan-
cial in nature (e.g., advice concerning
the financial feasibility of a project or
recommending a particular structure as
being financially advantageous under
prevailing market conditions).

Engineers

Engineers are similarly excluded from
the municipal advisor definition to the
extent that they are “providing engi-
neering advice”. The SEC indicated
that the activities within the scope of

this exclusion may include preparing
feasibility studies, cash flow analyses
and similar activities. The exclusion,
among other things, would extend to
providing information regarding a proj-
ect schedule and anticipated funding
requirements of a project. The exclu-
sion would allow for an engineer to
advise a municipal entity about whether
a project could be safely or reliably
completed with available funds and
provide engineering advice abour other
alternative projects, cost estimates or
funding schedules without engaging in
municipal advisory activity.

Accountants

Accountants have an exemption from
the municipal advisor definition for the
provision of audit and other attest serv-
ices. The exemption would apply for
the preparation of financial statements
and the issuance of agreed-upon proce-

dures and similar letters for bond
underwriters.

Exemptions of General
Applicability

Under the Municipal Advisor Rule, the
determination of whether a person pro-
vides advice and thereby become sub-
ject to municipal advisor duties (subject
to certain exceptions as discussed above
and below) will depend upon whether a
person makes a recommendation. A
“recommendation” would be a commu-
nication that given its content, context
and manner of presentation, would rea-
sonably be viewed as a suggestion to a
municipal entity to take or refrain from
taking an action. Investment bankers,
as emphasized in the FAQs, cannot
switch roles from being a municipal
advisor in the early stages of a bond

transaction to being the underwriter
continued on page 54
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continued from page 11

for the transaction. Once retained as
the underwriter for a bond matter, the
underwriter will be able to rely on a
particular exemption from municipal
advisor status. However, this creates an
issue as to how municipal authorities.
and underwriters can communicate
otherwise withourt the underwriter con-
stituting a municipal advisor.

Certain general exemptions provide a
means by which municipal authorities
can receive information and proposals
related to bond finance matters from
bond underwriters. These rules will be
most helpful during the time period
between bond issues and during the
period of time prior to an issuer’s for-
mal engagement of a bond underwriter.

General Information

The Rule allows underwriters to pro-
vide municipal issuers with certain gen-
eral types of information (e.g. informa-
tion about general market develop-
ments and educational materials) with-
out running afoul of the Rule.

This general information exemption
would extend to information of a factu-
al nature (i.e., without subjective
assumptions, opinions or views); infor-
mation that is not particularized ro a
specific municipal entity or type of
municipal entity; information that is
widely disseminated for use by the pub-
lic, clients, or market participants other
than municipal entities and educational
materials.

Permitted educational material may not
include past or projected performance
figures from its provider and may not
include a recommendation to purchase
or sell any product or utilize any partic-
ular strategy.

In the FAQs, the SEC staff stated that a
municipal issuer could be provided
information about current market
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prices and yields on its outstanding
bonds. It could also receive hypotheri-
cal new issue pricing information con-
taining a range of hypothetical interest
rates or debt service requirements.

For a refunding, a municipal issuer can
be provided information about hypo-
thetical potential interest cost savings
were it to issue refunding bonds to refi-
nance its outstanding bonds based on
current estimated market conditions.
However, the hypotherical refunding
information has to be based on the
assumption that the refunding bonds
have the same debr structure (e.g., level
debt service for the hypothetical
refunding bonds if the refunded bonds
have level debt service) and same final
maturity date as the bonds to be
refunded.

Responding to an RFP
Underwriters and others can provide
proposals and recommendations to
municipal authorities if the municipal
authority has issued a request for pro-
posals or request for qualifications.
This exemption also applies to so-called
“mini-REPs” that might only be distrib-
uted to service providers that have been
pre-screened or pre-qualified by the
municipal authority.

A request can satisfy this exemption

without necessarily having to meet par-
ticular state law formalities. The
request cannot “evergreen” and would
need to cover a specified time period.
The SEC in its FAQs indicated that an
open period of up to six months gener-
ally is considered reasonable. The RFP
should be circulated to more than just

one potential provider.

The SEC in its FAQs emphasized that
the RFP needs to involve a competitive
process under the facts and circum-
stances and should either be sent to at
least three reasonably competitive mar-
ket participants or publicly disseminat-
ed by posting on the issuer’s official
website.

The REP exemption is independent of
the registered independent municipal
advisor exemption discussed below and
can be utilized by municipal authorities
when they are not represented by a

municipal advisor.

Representation by a Registered
Independent Municipal Advisor
Investment banks and others have an
exemption from the municipal advisor
definition and can make proposals and
specific recommendations to municipal
issuers in circumstances where the
municipal issuer is represented by a reg-
istered independent municipal advisor



with respect to matters addressed by the
recommendations.

This exemption is not self-executing
but requires the municipal issuer to
make certain representations to the
party who will rely on the exemption.
The issuer will need to represent that it
will rely on its municipal advisor for
advice with respect to recommendations
about the issuance of municipal securi-
ties and/or municipal financial prod-

LCLS.

The municipal advisor must be regis-
tered with the SEC and the Municipal
Securities Rulemaking Board (the
“MSRB”). In order for a particular
investment bank to rely on this exemp-
tion, the municipal advisor cannot be
“associated” (a term of art) with that
investment bank for the prior two
years.

The investment bank would also be
required to make certain disclosures to
the municipal issuer and the municipal
advisor including a disclosure that the
investment bank would not be subject
to a fiduciary duty to the municipal
issuer.

Municipal authorities should consider
seeking legal advice prior to signing cer-
tifications and may need to obrain
back-up representations from their
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municipal advisors prior to providing
written representations for purposes of
the exemption.

Bank Exemption

The Municipal Advisor Rule provided a
broad exemprion for traditional banks
and savings institutions. These institu-
tions can provide advice with respect to
certificates of deposits and other de-
posit instruments and the extension of
credit including the issuance of a letter
of credit, the making of a direct loan or
the purchase of a municipal security by
the bank for its own account.

Continuing Developments

to Monitor

The SEC was very active in January of
2014 in response to feedback from
market participants. It would not be
surprising if more guidance is provided
as lishing exemptions.

Summary of Expected Practical
Impact for Municipal Authorities
Officers, employees and board members
of municipal authorities acting within
the scope of their duties should be
exempt from municipal advisor starus.
Municipal authorities will be most
impacted by the Municipal Advisor
Rule in terms of the process for receiv-
ing financing proposals from invest-
ment banks.

As standard practices develop in the
bond markets, municipal authorities
should expect to be approached by
investment banks to provide certifica-
tions to enable the investment banks to
rely on the registered independent
municipal advisor exemption.

Municipal authorities who do not have
financial advisors may still be able to
receive recommendations by conduct-
ing requests for proposals. In any
event, certain general information
about marker conditions including
hypothetical new money issues or plain
vanilla refunding analyses of the issuer’s
bonds is likely to still be provided.
However, such information would not
be particularly customized to the
municipal issuer’s needs and would not
extend to less traditional structures.
Little or no disruption is expected in
terms of receiving proposals from com-
mercial banks and similar traditional
banking institutions for loans or the
direct purchase of bonds.
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