
ELECTRONIC SETTLEMENT AGREEMENTS:

ARE THEY ENFORCEABLE IN TEXAS?

By

Douglas B. Lang


I.
Introduction.


The use of electronic messaging technologies such as e-mail and instant messaging are transforming legal practice in Texas and throughout the country.  Recent surveys have indicated that more than two-thirds of attorneys regularly use e-mail to communicate with their clients and other lawyers. 
  Instant messaging technology, an adjunct to e-mail is now being used by pockets of law firms.
  It is predicted that within five years two-thirds of corporate e-mail users will be using instant messaging.
  Lawyers and law firms will no doubt follow this trend.


Lawyers and law firms have embraced these electronic communication technologies because of their speed and flexibility in permitting the inclusion of information such as text and numerical data, computer programs, video, graphics and sound and at a lower cost as compared to paper-based records.  E-mail and instant messaging allow for faster communication and access to information than is possible with other means of communication such as U.S. postal mail, overnight commercial delivery services, telegrams, telexes and facsimiles.  These electronic technologies have permitted lawyers to, among other things, expedite submission of settlement offers, acceptances, and agreements to resolve pending litigation much more quickly than with other forms of “written” communication.  The issue considered in this article is whether such electronic agreements are enforceable in Texas.

II.
Rule 11.


An agreement to settle pending litigation in Texas state and federal courts must comply with Tex. R. Civ. P. 11.
  Rule 11 provides in its entirety:

Unless other provided in these Rules, no agreement between attorneys or parties touching any suit pending will be enforced unless it is in writing, signed and filed with the papers as part of the record, or unless it be made in open court and entered of record.


A.
RULE’S PURPOSE.


The purpose of Rule 11 is to ensure that such agreements do not become the sources of controversy leading to litigation within litigation which has always been viewed with disfavor by Texas courts.
  In Kennedy v. Hyde the Supreme Court reiterated the original rationale for the rule as:

Agreements of counsel, respecting the disposition of causes, which are merely verbal, are very liable to be misconstrued or forgotten and to beget misunderstandings and controversies; and hence there is great propriety in the rule which requires that all agreements of counsel respecting their causes shall be in writing, and if not, the court will not enforce them.  They will then speak for themselves, and the court can judge of their import, and proceed to act upon them with safety.  The rule is a salutary one, and ought to be adhered to whenever counsel disagree as to what has transpired between them.


However, strict or literal compliance with Rule 11 is not an absolute requirement for enforcement.
  The Supreme Court in Padilla v. LaFrance stated that “slavish” adherence to the Rule is not required.


To determine whether electronic communications can satisfy the requirements of Rule 11 the basic process involving electronic messaging must be understood.


B.
THE TECHNOLOGIES


1.
E-Mail:  What is it?

E-mail is an electronic message sent to another individual or group of addressees over the Internet.
  The original message is stored on the sender’s computer hard drive or local area network storage device.  A copy of the message is generated by sender’s computer and sent to a “file server.”
  The file server also called a “router” in turn, makes another copy of the message, stores a copy of the received message and sends that copy across a wired or wireless network to another (and possibly a number of) routers until reaching the recipient.


To allow more efficient travel across a network, an e-mail is converted into a digital stream of databits.  These databits are further disassembled or split into separate “packets” that are each individually stamped with information concerning the content of the message, confidentiality levels, time and the identity of the sender and the receiver.
 Each separate “packet” is routed over the communications link to the recipient’s mailbox or computer where they are reassembled to digital form which is readable by the recipient’s mail reading application program.
  


E-mail is considered asynchronous communication because sender and recipient do not need to be present at the same time to communicate
  Messages are sent to a server that stores the items until they are downloaded by the recipient.  Deletion of the e-mail from the sender’s computer eliminates the original message but not any subsequent copies made along the network.


E-mail is usually stored by the sender and recipient on the computer hard drive or other semi-permanent storage device and any “file server” or “router” to which a copy was sent.  Both recipient and sender have the ability to print the e-mail onto paper.
  


E-mail has many attributes similar to letters sent through the U.S. mail. It has been described as the evolutionary hybrid of traditional telephone line communications and the regular postal service mail
 and as a computer-to-computer version of the postal service.


E-mail is usually written and distributed by one person for a specific person or group.  E-mail users have “mailboxes” that store mail for the owner.  Each  e-mail user has a “unique” address to direct messages a designated mailbox.  The sender’s address is similar to a return address on a traditional postal envelope.


Some e-mail programs provide the ability to receive “confirmation” when an e-mail is successfully delivered and “read” or “opened” by the recipient which is similar to certified mail.  The contents generally are personal and communicated only to the recipient and sender.  E-mails can be signed.  E-mails can “attach” enclosures in the form of electronic files.
 E-mail is protected by federal law from interception, copying, alterations or unauthorized dissemination.



2.
Instant Messaging:  E-Mail on Steroids

Instant Messaging (IM) is a real time communication channel.
  It offers the convenience of e-mail and the speed of a phone call.  It allows receipt of messages, attachments and other data almost “instantaneously” after they’re sent.


The IM process works by logging onto an IM service such as America Online Instant Messenger, Yahoo! Messenger or MSN Messenger Services.  The software lets the server know that you are available to receive messages.  To send a message the recipient must be connected to that same IM server.
  Presently, there is no standard instant messaging protocol.  You can send messages to only people who are logged onto the same IM service


The sent packet contains address information for the recipient, the message and data identifying the sender.  The message is sent by the IM server directly to the recipient or the server facilitates a direct connection.


IMs have a temporary quality.  They must be deliberately saved before the IM window is closed.  Instant messages, like e-mail, can be printed out if they have been saved or logged by sender or receiver.  IMs differ from e-mails which are automatically “saved” unless deleted by sender or receiver.


Against this background, the validity of electronic settlement agreements must be evaluated.


C.
ELECTRONIC MESSAGES AS A “WRITING.”

Rule 11 requires a “writing.” The Rules of Civil Procedure do not define this requirement.


In Padilla v. LaFrance, the Texas Supreme Court held that to satisfy the “in writing” provision of Rule 11, the same contract principles apply that are used to determine when a “writing” satisfies the Statute of Frauds.
  “Writing” is not defined by the Statute of Frauds.
 Texas courts have found that other forms of electrically transmitted information such as telegrams
 or facsimiles
 can constitute a “writing” sufficient to satisfy the Statute of Frauds. 
 However, no Texas court has yet determined whether an electronic message is a “writing.”


Other statutes which define “writing” provide limited help in answering this question.  For example, the Forgery Statute defines “writing” to include “printing or any other method of recording information, as well as money, coins, tokens, stamps, seals, credit cards, badges, and trademarks and symbols of value, right, privilege or identification.”
  The Uniform Commercial Code defines “writing” as “printing, typing or any other intentional reduction to tangible form.”
  Black’s Law Dictionary defines “writing” as “the expression of ideas by letters visible to the eye.”


Applying the above definitions, a printout or physical copy of an e-mail or instant message (and attached files) is a recording or intentional reduction to tangible form which constitutes a “writing” sufficient to satisfy the “writing” requirement of the Statute of Frauds.  The e-mails and instant messages, when printed out, are similar to telegrams, telexes and facsimiles which Texas courts have determined can satisfy the “writing” requirement of the Statute of Frauds.
  In fact, such printout of an electronic Rule 11 agreement is required in order to be filed with the Court.


The Supreme Court has moved toward “paperless” cases by authorizing in designated district courts the electronic filing of documents. 
  In cases where all documents are required to be filed electronically it would seem logical that an “electronic agreement” would satisfy the “in writing” requirement of Rule 11.  However, this result is far less certain than in cases where a “paper and ink” writing, such as an e-mail printout is involved.  The uncertainty arises from medium used to store e-mails and instant messages which can be wiped clean.  Unlike paper, electronic messages are not “etched” into a permanent medium.  Electronic messages exist as a composite of electricity, computer code and algorithms.  This form of electronic message can be argued not to be a reduction to tangible form required to satisfy a “writing.”


The Texas Legislature has cast some doubt that e-mail and instant messages are a “writing” by its recent amendments to Article 8 and 9 of the Uniform Commercial Code.  Section 8.113 of the Texas Business and Commerce Code makes the Statute of Frauds inapplicable to securities.
  The Comment to Section 8.113, indicates that “with the increasing use of electronic means of communication, the Statute of Frauds is unsuited to the realities of the securities business.”  Implicit in the Comment is that electronic communications are not a writing and do not satisfy the Statute of Frauds.
  If electronic communications were a “writing” and could be “signed” then there would appear to be no reason to render the statute inapplicable.  
In UCC Article 9 the Legislature replaced the term “writing” with the term “record” to include “information that is inscribed on a tangible medium or that is stored in an electronic or other medium and is retrievable in perceivable form.”
  The Comment to UCC Article 9 makes clear that a “record” includes any electronically stored information including electronic mail.
  The implication of this legislative amendment is also that electronic mail is not a “writing.”  Applying the above logic to electronic settlement agreements involving pending litigation could support the conclusion that electronic messaging does not satisfy the writing requirement of Rule 11.


There appears to be no valid justification for treating a printout or physical copy of an electronic message any differently than telegrams, telexes or facsimiles. Invalidation of e-mail as a writing would far exceed the underlying purpose of the Rule where intent is not contested.
  Moreover, such a literal interpretation of the “in writing” requirement would effectively elevate form over substance and therefore, this argument should be rejected as an improper “slavish” adherence to the Rule. Likewise, the Texas Supreme Court’s authorization requiring the electronic filing of documents should constitute a de facto approval that electronic Rule 11 agreements which are filed in electronic form satisfy the Rule’s writing requirement.


D.
SIGNATURE REQUIREMENT.


To satisfy the signature requirement of Rule 11 and the Statute of Frauds, Texas courts have long followed the Restatement of Law of Contracts which provides:

§210.
Requisite of Signature to a Memorandum.

The signature to a memorandum under the Statute may be written or printed and need not be subscribed at the foot of the memorandum, but must be made or adopted with the declared or apparent intent of authenticating the memorandum as that of the signer.


The Texas Business & Commercial Code defines “signed” as including “any symbol with present intention to authenticate a writing.”
  The signature is the act of authenticating the document as to the signer’s agreement to the transaction.
  Whether the signature requirement has been satisfied will generally turn on the question of the signer’s intent.


Texas courts has already found the signature requirement of the Statute of Frauds satisfied by typed names in telegrams
 and facsimiles of signatures.
 The courts have also admitted facsimile signatures of documents at trial and authorized use of such signatures on dismissal orders.
  In fact, digital signatures on electronic documents on court documents are admissible in criminal matters.


With regard to electronic messages, there are several ways that the signature requirement may be satisfied including (1) custom electronic letterhead; (2) digital signature;
 (3) the “from:” line on an e-mail or instant message;
 and (4) facsimiles of signatures inserted in the e-mail.  The above methods are illustrative, not exhaustive of “signatures” which could be sufficient to satisfy Rule 11.

III.
Authentication.


Unencrypted electronic communications are a sufficiently secure form of communication that integrity and security of the communications involving Rule 11 agreements should rarely be an issue.
  The authenticity of electronic communications between lawyers should not be required to be established unless it is disputed by the attorney or party against whom it is offered. Where an attorney disputes the authenticity of an e-mail, then the other party must then establish a foundation for their receipt.
  Electronic documents, such as computer records, are admissible upon establishing the basic requirements for admissibility of business records.


Another method of admitting electronic messages is by the reply letter doctrine which permits admission in evidence without proof of execution where a communication is received relevant to the controversy and purported to have been written by a litigant in reply to a communication sent to him.  In Western Union Telegraph Co. v. Sharp
 the court recognized application of the reply letter doctrine in connection with the transmission of a telegram.  The Court of Appeals in Sharp held that a letter from defendant’s division general manager was admissible without proof of signature pursuant to the reply letter doctrine.  The header information on an e-mail or instant message or custom letterhead which shows the name of the sender, the time of the message and the method of travel coupled with the reply letter doctrine, should be deemed adequate to authenticate an electronic communication.


However, there is one situation where the proponent of the electronic agreement should not have the burden to authenticate the electronic messages - namely where a digital signature is on the e-mail.  The use of digital signatures promotes authentication because it utilizes encryption and algorithms to encode a document which uniquely identifies the individual who uses the process.  Use of the digital signature also demonstrates it is unlikely that the contents of the message have been altered.
  The use of a digital signature on a Rule 11 agreement should establish a rebuttable presumption that the electronic communication is authentic.  To overcome the presumption the challenger should have to prove a forgery or unauthorized use.

IV.
Contract Formation.


Under Rule 11 an agreement is not enforceable unless it is complete within itself as to every material detail and contains all of the essential elements of the agreement so the contract can be ascertained from the writing, without resort to oral testimony.
  Where the electronic Rule 11 agreement is contained in a single electronic communication then the material terms must be found within the document without resort to parol or extrinsic evidence.
  When the electronic agreement is contained in several electronic messages that refer to the same subject matter and are proved to be part of an entire transaction will be read as a single contract.


The law of contracts is applicable to settlement agreements.
Common law contract principles of offer and acceptance apply.  The electronic acceptance must be identical with the offer in order to make a binding contract.  If it changes the terms of the offer, then it constitutes a rejection and counteroffer.


Where an offer prescribes the time and manner of acceptance, those terms must ordinarily be complied with to create a contract.
  If the offeror “required” a written acceptance would e-mail satisfy this condition?  The answer is yes.  Only under a strict or formalistic construction of “writing” e-mail would not comply unless the offeror thereafter manifests his assent.


Where the offer is made in an electronic communication in the absence of a written condition to the contrary, an acceptance may be transmitted by e-mail.
 One who makes an offer through a particular channel impliedly authorizes an acceptance through the same channel or agency.
  Use of e-mail or instant messaging to accept an offer made by fax or other electronic medium should be effective as soon as it leaves the offeree’s possession.  However, whether a written offer received by mail can be accepted by an electronic message or other electronically transmitted document will turn on whether it is reasonable under the circumstances. Absent a condition to the contrary, the manner of acceptance which differs from that impliedly authorized by the offeror is not effective until receipt.
  Where e-mail is an authorized manner of acceptance, the acceptance should be effective when sent if properly addressed.  Acceptance is effective under the Mailbox Rule even if it never reaches the offeror.
  


However, the Mailbox Rule should not apply where there is not a significant lapse in e-mail communications.  In the case of instant messaging the exchange and communication is virtually instantaneous.  Under such circumstances, the Restatement (Second) of Contracts requires application of delivery rules used in face-to-face negotiations.  These rules require that an “offeree can accept without being in doubt as to whether the offeror has attempted to revoke his offer or whether the offeror has received the acceptance.”

V.
Conclusion.


Electronic Rule 11 agreements can satisfy the requirements of Rule 11. Electronic agreements should be not treated any differently than non-electronic Rule 11 agreements.  This result is the natural evolution of court decisions holding that telegrams and facsimiles can satisfy the Rule’s requirements.  Adhering to a strict and formalistic interpretation of Rule 11 would be counterproductive to the practice of law in this era of emerging high technology and would be tantamount to “slavish” adherence to the Rule rejected by our Supreme Court in Padilla. 
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