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I.
INTRODUCTION

This panel presentation will include questions and answers, and a discussion among representatives of major manufacturers, claim representatives for major property insurers, and independent subrogation counsel.  The focus of the discussion will be a manufacturer’s consideration and disposition of property damage product liability claims.  This paper will facilitate the discussion by identifying the key issues relevant to pursuit of product liability claims, and suggesting some initial questions which are also relevant to resolution of these key issues.  


We also have included with these written materials additional separate white papers on select issues, which provide a more in-depth commentary on many of the issues we will discuss during the presentation today.  The additional written materials provided for your later use and consideration are included behind lettered coversheets, as follows:


A.
Defenses in a Product Liability Claim


B.
Current Issues in Product Liability Cases


C.
Products Liability – Elements of Proof


D.
Spoliation of Evidence


E.
Criteria for Admissibility of Expert Opinion Testimony Under Daubert 


and its Progeny.


We hope you are able to utilize all of these written materials in the prompt and fair disposition of your product liability property damage subrogation claims.

II.
PRODUCT LIABILITY ISSUES

1.
Notification

This is one of the critical issues relative to the early identification and subsequent pursuit of a product liability claim.  A prompt identification of the manufacturer of the product, and a notification to the manufacturer of the product, are the keys to both an expeditious and successful resolution of the claim, and the avoidance of any defenses based upon prejudice due to late notice.  The subrogating insurance carrier must always bear in mind the need for both prompt and proper notification to the responsible manufacturer.  This requires proper early investigation of a loss involving a manufactured product.  The questions presented by this issue include:  When should notice be provided to the manufacturer or component part manufacturer?  What kind of notice is appropriate?  To whom should the notice be addressed?  How much time should be afforded the manufacturer to respond to notice of a potential product liability claim?  The manufacturer may consider prompt and proper notice to be something entirely different from that provided by the subrogating property insurance carrier.  


2.
Loss Scene Investigation

A fire or other property casualty loss also raises the issues of the need for an on-site loss investigation, and who should participate in it.  A manufacturer needs to be placed on immediate notice if the initial investigation suggests that a product of that manufacturer may have been involved in the loss.  The subrogating property insurance carrier also needs to address the question of what initial investigation is necessary in order to properly identify a potentially involved product.  What disruption of the loss scene is appropriate in order to satisfy the need to promptly and properly identify and then notify a manufacturer of a potential product failure and defect?  How much time should be allowed after notice for purposes of holding the loss site?  How much of the loss site needs to be held in a secure fashion?  Does the subrogating property insurance carrier need to preserve not only the potentially involved defective product, but any other product or instrumentality within the general area of the fire origin?  What pressure can be placed upon the public authorities to hold a loss site until all potentially interested parties and manufacturers can be notified of a loss which might involve their work or product?  What is reasonable in light of the need to mitigate the size of the insured loss, i.e., limiting the losses related to business interruption or additional living expense?  How long must a scene be held for a manufacturer before it can be demolished, and reconstruction efforts undertaken at the site?  What can a manufacturer reasonably expect on these issues?  


3.
Experts

The identification of a meritorious product liability claim usually requires the use of experts in a particular field or discipline.  The most common product liability property damage claims require the use of electrical or mechanical engineers.  The issue of the need for experts in connection with a product liability claim also requires consideration of two (2) types of experts:  (1) the initial, investigating forensic expert, and (2) the expert necessary to adequately establish a product defect under the Daubert line of cases.  The questions on this issue which need to be considered by the subrogating property insurance carrier include:  Will the manufacturer of a potentially defective product need or expect a certain level of expert analysis for serious consideration of the product liability claim?  Does the manufacturer need a particular level of expertise in order to defend a product liability claim?  Does a manufacturer need to retain an independent expert who is not an employee of the manufacturer, and in order to successfully defend a product liability claim?  


4.
Preservation of Evidence/Evidence Spoliation


The issues related to the proper preservation of evidence and evidence spoliation tie into the issues related to notification, loss scene investigation, and investigation by qualified experts.  The manufacturer has an expectation that key evidence relative to a product liability claim will be preserved, and that no relevant evidence will be discarded or disturbed before proper and fair examination by the manufacturer.  Therefore, the questions which need to be addressed on these issues include:  Does a manufacturer have a right to assert evidence spoliation if notice was not received until after a loss site was cleared by the property insurance carrier?  Does a manufacturer have a right to raise evidence spoliation issues if an allegedly defective product was subject to some type of destructive examination before the identification of the defect?  What type of testing or examination of a product can be conducted by the subrogating property insurance carrier experts before notice and an invitation to participate is sent to the manufacturer?  What are the rights of a component part manufacturer?  When does the component part manufacturer have to be placed on notice before evidence can be subject to additional testing or examination?  What can a manufacturer reasonably expect by way of documentation of a loss site before identification of the manufacturer and the defective product?  What should be done to satisfy the expectations of a manufacturer about evidence to be taken from the loss site and held in safe storage, and in those situations where the identity of the defective product and the manufacturer does not occur until after additional examination in a laboratory or other facility?  

III.
PRODUCT DEFECT THEORIES OF RECOVERY


1.
Defective Design

The law in the jurisdictions around the country varies, but proof of a product liability claim based on an allegation of defective design generally requires proof that the manufacturer designed and manufactured a product which rendered it unreasonably dangerous, and that the unreasonably dangerous nature of the design and manufacture of the product caused injury or damage.  Therefore, the questions to be considered here include:  What does the manufacturer consider as adequate proof of an alleged defective design?  What type of expert analysis is necessary to satisfy a reasonable expectation about adequate proof of a defective design?  What testing and research is performed by a manufacturer before it decides upon the final design for a particular product which is now alleged to be defective?  Does this factor into the consideration that the manufacturer will give to a product liability claim based on defective design?  What relevance if any does a manufacturer place on the different designs of similar products by competitor manufacturers?  What steps can the subrogating property insurance carrier undertake to adequately document and satisfy a manufacturer on the issue of whether one of its products was defectively designed?  


2.
Defective Manufacture

Again, the law in the jurisdictions around the country varies on what is necessary to prove a product liability claim based on defective manufacture.  However, generally speaking, proof that a particular product deviated in some way from products of the same model will satisfy the proof necessary to successfully pursue a product liability claim based on a manufacturing defect.  In summary, the subrogating property insurance carrier needs to prove that:  (1) the allegedly defective product deviated in its manufacture or construction from the products of the same model, (2) this deviation rendered the product unreasonably dangerous, and (3) this unreasonably dangerous condition caused the claimed injury or property damage.  In other words, the product was not manufactured to its own specifications, and the failure to meet specifications caused a subsequent loss or injury.  Thus, many of the same questions arise:  What proof of deviation is adequate?  What type of expert analysis is required to prove a product liability claim based on defective manufacture?  Additionally, what quality control procedures do manufacturers implement to prevent manufacturing defects? 


3.
Failure to Warn

These types of product liability claims involve proof that the manufacturer either did not adequately warn about the nature of the product at the time of manufacture, or the manufacturer failed to provide adequate warning about the product after the date of manufacture.  The latter scenario typically involves those claims wherein a dangerous condition of the product becomes known only after the product has been manufactured, and after the product has been on the market and in use for a period of time.  This post manufacturing failure to warn claim can involve products which develop in use into products which have a propensity to create a high risk of a fire hazard.  For example, furniture oils or other household cleaning products might require a post-manufacturing warning.  Alternatively, if a particular product is not used in the “correct” fashion or installed in a specific manner, it might present a risk of injury or damage.  These types of products require adequate warning and instruction at the time of manufacture and sale.  For example, industrial equipment which might process toxic liquid or material can be subject to failure and catastrophic consequences if not property installed by the user.  These types of products (and product liability claims) require the manufacturer to consider the nature and anticipated use of the product.  The questions which need to be addressed include:  What are the expectations of the consumer about the use and operation of the product.  What should a manufacturer understand about what a consumer will do with a particular product, and how they will implement the use of the product?  What studies or investigations are undertaken by manufacturers about anticipated consumer use of a particular product before design and manufacturer of it?  These are all relevant considerations in pursuit of a product liability claim based upon a failure to warn theory of recovery.


4.
Product Recalls and Representations

A recall of a particular product because of known injuries or damage as a result of a defect can help to establish a product liability claim based upon defective design or defective manufacture.  Additionally, a product recall can establish a manufacturer’s failure to warn about a particular product.  Similarly, the manufacturer of a competitor product may consider the recall of the competing product of a similar design.  What resources are available to a manufacturer to implement a product recall?  What obligations does a manufacturer impose upon itself in deciding whether to initiate a product recall?  What does the manufacturer consider to be adequate notice of a product recall?  The related issue of what representations are made about the product and its use at the time of manufacture and sale are also germane to consideration of a product liability claim.  The representations about the product bear on the key issue of the reasonable expectations of a consumer about the use and operation of a particular product.  What does a manufacturer consider in the advertising of a particular product?  What does a manufacturer consider relevant for purposes of preparing instructions about the product?  


5.
Malfunction Theory

This theory of product liability is based upon evidence that a product malfunctioned under normal use.  All other causes for the malfunction are ruled out with the only possible explanation for the malfunction being a defect.  Again, the law of the jurisdictions around the country varies, but generally a subrogating property insurance carrier needs to establish certain elements in order to successfully pursue a product liability claim based on a malfunction theory:  (1) the malfunction of the product, (2) expert testimony on a variety of possible causes for the malfunction, (3) a closeness in time between the malfunction and when the plaintiff first obtained the product, (4) similar accidents involving the same product, (5) elimination of other possible causes of the loss, including misuse or abuse of the product, and (6) proof tending to establish that the accident does not occur absent a manufacturing defect.  Do manufacturers today seriously consider a product liability claim based on a malfunction theory only?  

IV.
SPECIFIC DEFENSES


1.
Product Misuse

A sound defense to a product liability claim is proof of product misuse.  A successful defense based on product misuse requires proof that use of the product was abnormal, or that the product was not used in an intended fashion.  This defense raises the question of what a manufacturer considers to be abnormal use or misuse of its product.  What does the manufacturer expect about the use of the product?  What information does a manufacturer believe it needs to provide relative to the proper and safe use of its product?


2.
Assumption of the Risk

This defense is related to product misuse, but it also involves proof of at least some degree of awareness of a risk of loss or injury associated with the particular use of a product.  An obvious example is the use of a power saw without protective goggles, or the use of a cutting torch without the protective spark arrestor shield.  The assumption of the risk defense can be qualitative in proof.  This raises questions about what a manufacturer considers as the assumption of the risk of a particular danger, and in connection with the use of its product.  


3.
Product Alteration

This defense is also related to the defense of product misuse and assumption of the risk.  This particular defense serves to undermine the element necessary to prove a product liability claim based on either defective design or manufacture, and because the particular product did not meet the reasonable expectations of a consumer.  For example, a successful product alteration defense might involve proof that the plaintiff added additional items or parts to a product which resulted in subsequent failure and loss.  The situation might arise in those instances where industrial refrigeration equipment utilizing an ammonia cooling system failed because the plaintiff added exhaust vents to the refrigeration equipment.  This defense also raises questions related to exactly what type and level of alteration changes the nature of the product and gives rise to this defense.  What does a manufacturer consider about alteration of the product in the overall consideration of a particular product liability claim?  


4.
Product Liability Statutes of Repose


The statutes of repose in certain jurisdictions can serve as an absolute bar to a product liability claim.  Generally speaking, although the law of the jurisdictions around the country varies, product liability statutes of repose provide that no claim against a manufacturer based upon an alleged product defect can be asserted a certain number of years after the date of initial manufacture and placement of the product into the stream of commerce.  However, the law of certain jurisdictions does not render this passage of time an absolute bar to pursuit of a product liability claim.  For example, Washington and other states have a “useful safe life” statute, and a rebuttable presumption in connection therewith.  Specifically, a manufacturer can assert a rebuttable presumption that a particular product is past its useful safe life in the defense of a product liability claim and if the product was manufactured more than a certain number of years before the events giving rise to the claim.  This presumption raises issues related to what an individual manufacturer considers to be the useful safe life for a particular product.  For example, smaller household appliances such as toasters might have a much shorter useful safe life period than a large piece of industrial refrigeration equipment.  


5.
State of the Art/Compliance With Applicable Industry Standards

A manufacturer may successfully defend against a product liability claim based on defective design if the  manufacturer can establish that the alleged safe and alternative design was not technically feasible or capable of being implemented at the time of manufacture.  This defense involves proof of the cost associated with developing the design and implementing it.  This defense also involves proof of what competitor manufacturers utilize by way of design and manufacture for the same or similar competitor products.  Similarly, a manufacturer may utilize industry standards to assert that a particular product was safe as designed and manufactured by it.  These standards can include reference to Underwriters Laboratories, and other recognized industry standards.  These issues raise questions about which standards apply, what is cost effective in light of the risk of injury or loss, and what expert testimony is necessary.  Both the subrogating property insurance carrier and the manufacturer need to address these questions.


6.
Economic Loss Doctrine

The law of jurisdictions around the country does vary on this particular defense.  However, generally speaking, in some jurisdictions a manufacturer may assert that pursuit of a product liability claim under the applicable tort law of the jurisdiction is precluded by the economic loss doctrine.  Specifically, in certain jurisdictions the economic loss doctrine provides that the remedy of strict liability in tort based upon the Restatement of Torts (Second) § 402(a), or the applicable product liability statue of the state, is unavailable when the damages claimed are economic losses only.  The law in those jurisdictions which apply the economic loss doctrine in this fashion limit the plaintiff to whatever remedies are available under warranty or contract, and in connection with the initial purchase and sale of the product.  There are numerous exceptions  to the economic loss doctrine in various jurisdictions around the country.  This raises the issue of whether manufacturers will assert an economic loss doctrine defense in particular jurisdictions, and in response to a property insurance carrier subrogation claim.  

V.
GENERAL DEFENSES


1.
Joint and Several Liability

The plaintiff (and his/her subrogating property insurance carrier) have a distinct advantage in certain jurisdictions around the country, and depending on the availability of joint and several liability.  Specifically, in some jurisdictions, a plaintiff may recover substantially all of its damages against the defendant manufacturer, and even in those situations where only a very limited percentage of fault was allocated to it by the jury in a multi-defendant lawsuit.  Thus, the manufacturer’s perspective on a particular product liability claim may vary greatly from state-to-state, and depending on the specific law on joint and several liability in a particular state.  


2.
Comparative Fault

A defense based on an allegation of comparative fault can act as a complete bar to a product liability claim, or it can substantially reduce the amount of recoverable damages, and depending on the particular jurisdiction.  The issue of comparative fault in connection with a product liability claim is often a difficult concept.  A manufacturer may perceive that any evidence of comparative fault rises to the level of product misuse, assumption of the risk, or product alteration.  Additionally, in those jurisdictions which preclude recovery when the assessment of comparative fault against the plaintiff rises to the level of 50% or more, the manufacturer may conclude that a product liability claim should be defended since the facts may well support this type of comparative fault assessment.  Finally, the plaintiff and subrogating property insurance carrier may perceive that pursuit of a product liability claim based upon a defective design or defective manufacture theory does not logically allow an assessment of comparative fault, but this perception may be at odds with the assessment of the manufacturer.  

VI.
CONCLUSION


The pursuit of a product liability claim and the fair and expeditious disposition of it requires consideration of several issues and factors.  A full and fair consideration of several of the issues and factors outlined herein may allow both the manufacturer and the subrogation claim professional to reach this goal.  We recommend that you keep this paper as a resource, and in order to refer to it as a check list of factors which may be relevant to whether you have a meritorious product liability claim which can be promptly resolved by a manufacturer.  
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