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PRESENTATION

Good morning, as noted, my name is Ray Letulle and I am a member of the firm that is your host today.  I spent my undergraduate years at the United State Merchant Marine Academy which is located in Long Island at Kings Point, New York.  One year of my education included sailing as a cadet on various merchant vessels which sailed to Europe, South America, South Africa and the Mediterranean.  After graduation, I sailed as a mate on merchant vessels both before and during my time at law school.  Since graduation, I spent the vast majority of my time as a maritime law practitioner or proctor in admiralty.  I have been involved as trial counsel in many marine disasters that have occurred at various ports throughout the United States and the world.  For three years, I also was part of the litigation team that defended the coverage litigation filed by Exxon against the Lloyd’s syndicates and nearly every other insurance company in the world that related back to the EXXON VALDEZ grounding in Alaska.  I even spent a good bit of one summer in Anchorage monitoring the class action litigation that eventually resulted in a $5 billion dollar judgment against Exxon, which is yet to be paid.

As a result of the EXXON VALDEZ case, and a number of other coverage cases that I have been involved in while with Cozen & O’Connor, I have spent a good deal of time either preparing coverage opinions or litigating the defense of claims that have resulted from the denial of coverage in matters both maritime and non-marine.  For this reason, the main aspect of my talk will relate to coverage issues in maritime law.  I have also brought with me for your viewing pleasure, however, a videotape that has little or nothing to do with my talk but is quite interesting as it represents a live recording of a major maritime disaster that has also taken up a considerable amount of my time in the last few years.  It has to do with the collision between a Chinese crewed and operated vessel called the BRIGHT FIELD and a shopping area on the banks of the Mississippi River in New Orleans called the RiverWalk.

The radar display was taken from the radar of the tug LOCK MASTER that was located on the opposite of the river from the accident.  The video portion was taken by two guests of the Westin Hotel.  The voices you will hear include those of Ted Davisson, the pilot of the vessel, and the Gretna tower light operator who helps to control the water traffic that transits this area of the Mississippi.  The main items included in the radar display are the Crescent City connection bridges, the cruise vessels ENCHANTED ISLE and NIEUW AMSTERDAM, the gambling vessel QUEEN OF NEW ORLEANS and the tour boat CREOLE QUEEN.  At the bottom of the radar display is an area of the Mississippi which is called Algiers Point.

For those of you who have been in New Orleans, you may know that it is called the Crescent City.  The reason for the name is the fact that the river actually forms a good reproduction of the letter “C” in this area.  The river is quite unbelievable insofar as the sheer volume of water which passes by the area where this accident occurred.  In actuality, the Mississippi acts as a drain for all the water that has accumulated in the heartland of America.  The current in this area can exceed 5 knots at certain times of the year and only flows one way, which is towards the Gulf of Mexico.  Vessels transiting this area have many problems to contend with because of the sharp bends the river makes and the fast currents and eddy currents which are encountered.  In the area where the accident happened, approximately 70,000 vessel transits occur in the course of a year and in addition to traffic density, the vessel operators must contend with 3 bridges and no fewer than 7 bends in the river.  The ship involved in this accident is what is termed a “PANAMAX” design which means it is the largest vessel which can safely transit the Panama Canal.

The ship is actually a floating box with very little  of the fine lines of ships which were designed in the past.  Vessels of this type in fast flowing currents have a great deal of difficulty steering unless they operate at almost full speed.  The owner of the company is actually a shell corporation with no employees that either we or the Coast Guard could locate.  The Liberian flag which it flies has been termed a “flag of convenience”, which is used by many companies, including United States companies due to the fact that it has very little regulations governing how the vessel should be operated and the country charges very little in the way of taxes.

The most amazing thing about the video is it shows that this vessel was able to fit into a space that was only a few hundred feet greater than its length without contacting the passenger ships docked upriver from its final resting place or the crowded gambling vessel which was located downriver.  The accident was caused by a sudden loss of power which resulted in the ship veering to port.

Aside from blowing its whistle, there was absolutely nothing done by the vessel or its crew to prevent what easily could have become a horrendous disaster with potentially hundreds of injuries and fatalities.  Instead, luck in the presence of a shallow area adjacent to the dock caused the vessel to turn to starboard and eventually ground itself only a few feet from a floating casino filled with patrons.  At one of the meetings in this case, counsel for the vessel interest stated that most of the injuries claimed by the casino patrons were caused not by people rushing to leave the boat, but people being trampled by others trying to get on the boat so they could bring a claim.

SHOW VIDEO

I am certain you probably heard the comment by one of the observers that “the ship ate the dock.”  This is one of the most graphic descriptions of what actually occurred.  Although, a significant amount of physical damage was caused to buildings and shops which were located on the River Walk, no deaths were caused and few serious injuries were actually sustained, despite the many lawsuits that resulted.

Although my firm primarily acted as subrogation counsel for many of the property insurers involved in this disaster and the case did not involve many coverage issues, there were coverage problems involved which are part of the matters I will mention.

The most relevant aspect of this particular case to my discussion is the fact that although this accident was caused solely within the confines of the State of Louisiana and resulted in alleged injuries to Louisiana residents and damage to Louisiana shore structures, the resolution of the claims was actually governed by maritime law pursuant to the provisions of the Admiralty Jurisdiction Extension Act which provides that admiralty and maritime jurisdiction extends to all cases of damage or injury, to person or property, caused by a vessel in navigable waters, notwithstanding that such damage or injury be done or consummated on land.

Article III of the Constitution provides that the judicial power of the United States shall extend to all cases of admiralty and maritime jurisdiction.  The Judiciary Act of 1789, in which Congress implemented the Constitution’s granting of Article III jurisdiction, afforded the Federal Courts exclusive original cognizance of all civil cases of admiralty and maritime jurisdiction, while reserving or saving to suitors in all cases the right of a common law remedy, where the common law is competent to give it.

The Supreme Court’s interpretation of the saving clause preserves exclusive admiralty jurisdiction over proceedings  in rem and establishes the concurrent jurisdiction of state courts in suits in personam or quasi-in rem.  In one of the earliest decisions that related to admiralty and maritime jurisdiction, Justice Story sitting as a Circuit Judge, in 1815, in Delovio v. Boit, 7 F.Cas. 418 considered a plea for admiralty jurisdiction in an action brought on a policy of marine insurance and drafted perhaps the landmark opinion on American admiralty jurisdiction.  In reaching his result, Justice Story pronounced that federal admiralty jurisdiction comprehends all maritime contracts, torts, and injuries.  Although the latter is necessarily bounded by locality, the former extends over all contracts wherever they may be made or executed which relate to the navigation, business, or commerce of the sea.  He therefore concluded that policies of marine insurance were appropriately though not exclusively within the cognizance of federal admiralty and maritime jurisdiction.

In 1870, after 55 years of contentious judicial debates surrounding the principles of admiralty jurisdiction pronounced by Justice Story, a unanimous Supreme Court vindicated his position in the case of Insurance Company v. Dunham, 78 U.S. (11 Wall.) 1 (1870) at which time the Court stated that the correct criterion for admiralty jurisdiction was whether or not it had reference to maritime service or maritime transactions.  Although there has been considerable litigation over the question of whether or not property covered by an insurance policy constitutes a marine object sufficiently related to maritime commerce or navigation, the general principles continue to apply at the present time.

Pursuant to the provisions of the Judiciary Act of 1789 discussed earlier, however, a plaintiff who wishes to bring a cause of action against its underwriter on a policy of marine insurance may elect to bring the case in a state court with a jury, on the civil side of the United States District Court with a jury, or in the United States District Court sitting as a court of admiralty without a jury.  This of course presumes that the issue of personam jurisdiction and diversity have been met.  In certain circumstances, however, counsel for the defendant’s insurance company may seek a declaratory judgment from a federal court sitting as a court of admiralty and foreclose a right to jury trial.

In Southern Pacific Company v. Jensen, 244 U.S. 205 (1917), the Supreme Court considered the constitutionality of a New York Worker’s Compensation Act that extended coverage to a longshoreman engaged in certain hazardous activities.  In declaring the state Act unconstitutional, a majority of the court stated that no legislation would be valid if it contravenes the essential purpose expressed by an Act of Congress or works material prejudice to the characteristic features of the general maritime law or interferes with the proper harmony and uniformity of that law in its international and interstate relations.  If New York could subject foreign ships coming into her ports to obligation imposed by her compensation statute, other states may do likewise and this would result in the destruction of the very uniformity in respect of maritime matters which the Constitution was designed to establish.

After the Jensen decision, Congress passed an Act amending the judicial code so as to save to claimants the rights and remedies under the Workmen’s Compensation Law of any state.  In Knickerbocker Ice Co. v. Stewart 253 U.S. 149 (1920), the Supreme Court, again in a 5 to 4 opinion, held that a state Worker’s Compensation Act which extended coverage to maritime employees was unconstitutional.  In reaching this result, they again talked about Congress destroying the harmony and uniformity which the Constitution not only contemplated but actually established if it was permitted to legislate in the manner it did.  Both of these decisions were 5 to 4 which should have told someone not to bet the house on uniformity.

In Wilburn Boat v. Fireman’s Fund Insurance Company, 348 U.S. 310 (1955), the issue of uniformity in interpretation of marine insurance policies became less than clear.  Without even citing or attempting to distinguish the Jensen and Knickerbocker opinions, the Supreme Court of the United States held that because states could regulate the business of marine insurance, state law should apply in the absence of a controlling federal admiralty rule when interpreting a marine insurance policy.  This has led to many interesting decisions and much uncertainty in dealing with the interpretation of marine insurance policies.

Admiralty law and insurance have had a long history together.  According to certain scholars, marine insurance originated with the Hanseatic merchants of Germany and the Lombard merchants of northern Italy in the late 12th and early 13th centuries.  Edward Lloyd’s coffee house became the forerunner of the rather unique architectural design that encompasses the home of the Lloyd syndicates in today’s London.  In Edward Lloyd’s day, marine insurance was the essence of simplicity in the sense that one insured either cargo or the hull of the vessel carrying it.  The Marine Insurance Act of 1906 was, in effect, a codification of the existing law of marine insurance as applied in England.  Although there are attempts today to try and codify the American law of marine insurance, it has not resulted in any such document.  As indicated earlier, although much of the United States law concerning interpretation of marine insurance policies is based on early English decisions, there have been modifications and differing interpretations as time has progressed.

Some commentators have tried to divide marine insurance into the same basic categories applicable to all commercial insurance which is property and liability.  Property coverage would generally fall within the coverages involved in hull insurance and cargo insurance.  Basically, the typical hull policy affords insureds financial protection for loss or damage to owned vessels.  War risks are ordinarily excluded from the principle hull policy and become the subject of a separate war risk policy.  Hull coverage will also indemnify the insured for certain sue and labor, salvage, and general average expenses which will be discussed later.  Due to a limiting construction of the hull policy by the House of Lords in the 19th century, the Inchmaree clause was incorporated in most hull policies to extend the list of covered perils to include losses brought about as a result of the negligence of the master, officers or crew.  Collision liability is an interesting corollary which has an indemnity basis and covers only third party damage as opposed to traditional first party property coverage.  Traditionally, the running down or collision clause usually covers 75% of collision claims with the balance generally being provided by protection and indemnity insurance.  The 3 principal sources of standard forms are Lloyd’s, the non-Lloyd’s London market, and the American insurance market.

Cargo insurance basically covers damage to cargo carried aboard a vessel.  The perils insured against can be expanded and can also be broadened to include coverage on a warehouse-to-warehouse basis.  Cargo insurance generally also covers the cargo owner’s contribution to general average which will be discussed later.  The 3 primary sources of standard cargo clauses and forms are the Institute of London Underwriters, Lloyd’s and the American Institute.

A number of different types of liability insurances have been developed over the years although protection and indemnity insurance (P&I) was initially developed to provide protection to shipowners for losses arising in connection with the operation of their vessels.  This generally covers third party claims by crew members, passengers or cargo owners.  Pollution coverage has a limitation which is $500,000,000 generally.  Collision liability may be limited to 25% but damage to fixed objects such as the Riverwalk are not limited.  A great portion of the P&I market is composed the P&I “clubs” which are similar to mutual, non-profit insurance companies.  Clubs usually do not issue policies per se, and insureds are referred to as members.  Ships are entered if the club accepts the vessel.  Although no policy is issued, coverage is detailed in the association’s rules which effectively function as the policy language.  Club’s obligation to pay is on an indemnification basis which means the member must have paid the obligation in question before club’s liability to the member is triggered.  Most clubs also incorporate an omnibus provision in their rules which vest their directors with considerable latitude to decide whether certain claims should be paid or not.

Other types of marine liability coverages include builder’s risk which covers against all risks of physical loss or damage for the duration of construction.  Ship repairers liability, generally only covers while a vessel is being worked on and is in the repairer’s care, custody and control; and usually only covers property damage and does not cover contractual liabilities.  Charterer’s liability insurance protects against the liabilities imposed by a charter party.  Bare boat charterers may purchase the usual hull and P&I protections since they face virtually the same risks as actual vessel owners.  Tower’s liability may be obtained by a special endorsement to the hull policy, use of specialized tug hull policies, and use of a customized P&I policy or general liability policy.  In the Bisso decision, 349 U.S. 85 (1955), exculpatory clauses which released the tug owner from any liability to the tow owner were invalidated because of the towing industry’s purported monopolistic hold on maritime commerce.  This decision, however, did not abrogate the validity of properly drafted cross-indemnity provisions which named the tug owner as an additional insured and waived subrogation.  A number of other types of liability policies are available governing stevedore, wharfinger or terminal operator liability.  There have been a number of maritime claims which have been the source of litigation involving comprehensive general liability policies.  Although CGL policies were not intended to serve as marine insurance, the far-flung activities of major corporate insureds have brought a number of maritime exposures within its scope.  Manuscript policies have also been designed that incorporate a number of different coverages including marine and comprehensive general liability.  The EXXON VALDEZ coverage case involved a global corporate excess policy that covered nearly every conceivable first party or third party liabilities including a section to cover marine liabilities.

Many of the same coverage defenses that would be available to a non-marine policy are also available in the marine context.  There are, however, issues of coverage which are unique to the marine field.  Non-compliance with an express warranty discharges the underwriter from liability as from the date of breach and it does not matter whether or not the breach had any relation to a loss which has occurred.  In an early English case, a policy contained a warranty that the vessel would sail from Liverpool with 50 hands or upwards.  The vessel in question sailed with only 46 hands and arrived at an intermediate port only 6 hours later.  The ship then proceeded with 52 hands on board and was involved in an accident.  Despite the fact that the vessel was in compliance with the warranty at the time of the incident, denial of coverage was permitted in regard to the incident involved.  In certain United States cases, it has been held that a breach of warranty only has a suspensive effect with the result that underwriters cannot avoid the policy if the breach has been remedied prior to a loss not connected with the breach.  Two implied warranties must be complied with for an underwriter to be held liable under a contract of marine insurance.  First, the adventure must be lawful and in every voyage policy, under English law, the vessel shall be seaworthy when the risk attaches.  Under a time policy, however, where the ship is sent to sea in an unseaworthy state with the privity of the assured, the underwriters are not liable for any loss attributable to such unseaworthiness.  United States law appears to be at odds with English law and the so-called American rule regarding the warranty of seaworthiness in a time policy are generally considered to favor underwriters more than English law.

Section 17 of the Marine Insurance Act of 1906 provides insurance is uberrimae fidei.  A contract of marine insurance is a contract based upon the utmost good faith and, if the utmost good faith be not observed by either party, the contract may be voided by the other party.  Cases have held, however, that utmost good faith is a fundamental principle, not only in marine insurance, but of all insurance law.  It involves the duty of full disclosure and is a duty shared by both the insured and the underwriter.

General average is not marine insurance but is one of the first attempts at trying to spread the risk involved in marine transportation.  It has origins dating back to the first carriage of cargo by merchant vessels and was referred to in Rhodian law from the 4th century B.C.  It generated from a concept that all should share in losses that were necessitated in an effort to save the voyage.  Although it initially arose in situations where heavy weather made it necessary for cargo to be jettisoned from a vessel in order to save the ship, in present day situations, it normally involves the vessel owner asking the cargo interest to contribute to expenses caused by the vessel in trying to complete its voyage.  General average bonds are normally required to be issued by cargo insurers in order to have the cargo released until general average statements are prepared and the required contributions are known.

Salvage is also not actually an insurance concept although it does involve contributions by various interest to expenses incurred in an effort to save a vessel and its cargo.  Lloyd’s open form is a type of no cure, no pay agreement whereby negotiations concerning the amount that would be paid to a salvor are delayed until after the expenses have been incurred.  Generally speaking, it provides for arbitration in London at which time a decision will be made concerning how much should be paid to the salvor.  Hull policies generally indemnify an owner for certain salvage as well as general average expenses.  Contract salvage involves an actual negotiation of the price that is to be paid to the salvage company in an effort to remove a vessel from a ground, raise a ship and its cargo or perform other salvage acts.  Claims for salvage payments are generally brought against cargo owners as part of General Average expenses.  


In general, maritime law is no stranger to insurance and, in fact, has been involved in the development of many of the rules that govern the interpretation of insurance policies throughout the world and duties and obligations of the insureds and the insurers to each other.  The purpose of this talk is to make you aware that we at Cozen and O’Connor are ready, willing and able to assist you in this and many other areas of the law of insurance.
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